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ARE YOU LOOKING TOWARDS PERU... ? 


The promotion of Peruvian foreign trade has been one 
of the main objects of our bank ever since its founda- 
tion over 60 years ago. If you are interested in doing 
business in Peru a letter addressed to us will assure you 
our friendly co-operation. 


BANCO DE CREDITO DEL PERU 
Head Office - - LIMA 
59 Branches Throughout the Country 






CAPITAL - S8/.26,000,000.00 
SURPLUS - S/.48,633,080.48 


“Peru's Oldest National Commercial Bank’’ 


HOW TO OBTAIN BANK COSTS 


By E. S. WOOLLEY 
Certified Public Accountant 


Explains in clear, simple language just how to set up an analysis 
of all the cost elements in operating a modern bank and give to 
management accurate reports which will show whether or not the 
bank is making an actual profit and what contribution to profits is 
made by each department. 

Only with an accurate knowledge of costs is it possible for bank 


management to adopt sound policies and institute a system of serv- 
ice charges that are fair to both customer and bank alike. 


$5.00 Delivered 
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xe 
What does your community 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 


Practical Public Relations 
in Banking 


by WILLIAM T. DUNN 


Assistant Cashier—Bank of America 
NATIONAL TRUST & SAVINGS ASSOCIATION, SAN FRANCISCO, CALIF. 


HIS book covers completely the subject 

of public relations. It is not a re-hash 

of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 


Mail This Handy Coupon Today 


Peres eer eee 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval | will 
mail you $3.75 within five days. Otherwise ! 
may return it within five days and pay nothing. 


Ie RN OUI ies se esccescnceccnsicncndecdesaseubsaceseesacecaseds 








THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 








Vot. 67 NOVEMBER, 1950 No. 11 


Contents 


BANKING LAW ARTICLES Right of Holder to Recover from 
Drawer on Endorsement by Im- 
Bank Collection Code; Right of POSLOPH=PAVES 2.600 cccscccesces 630 
Bank to Sue on Paper Received 


Notation of Business Transaction 


BOE TION os void cvdsenicsane 601 as Affecting Negotiability ..... 635 


Bank Protected by Deposit Con- 


tract from Liability to Night Subrogation Denied Endorser 


Honoring Note Transferred 


ic cbecGacuemebeaewes 607 ee 639 
National Banking Associations— 
Conversion Into State Banks... 617 TRUST DECIBIONG ..ccccccccce 641 
TAK TIMCISIGUNS «.cccccccccsve 645 
BANKING DECISIONS A. B. A. HOLDS DIAMOND AN- 


NIVERSARY CONVENTION .. 649 
Issuance of Check Not Payment 


Despite Bank’s By-Laws to The INVESTMENT AND FINANCE— 
[) +acosabateokecoekewe es 624 Oscar TADGON ....0ccscee ease 657 


THE BANKING LAW JOURNAL is published monthly on 
the 15th of each month. Subscriptions, $8.00 a year in the 
United States and possessions; $9.00 in Canada and foreign 
countries. Single copies 75 cents. Copyright 1950, by Brady 
Publishing Corporation. Entered as Second Class Matter at the 
Post Office at Boston, Mass., under the act of March $, 1879. 





BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


New Yorx Apvertisinc Orricz: Franx P. Syms 
' $05 Firta Avenus—Murray Hill 2-0326 


Keith F. Warren, Editor and Publisher; Alexander Puglisi, Business Manager 








LANGUAGE IS 
LUCRATIVE 


e Money talks — it talks 
big salaries in better jobs 
for you —if you’ve mas- 
tered a foreign 
2. today at Berlitz. 
pid progress, correct 
accent. Spanish, French, ro 
etc. Open 9 a.m. to 9 p.m. 


BERLITZ fincvaces 


New Y cuanilsdaate sessseseeeeeee 630 Fifth Ave. 


ORK 

International Bldg., Rockefeller Center 
Brook yx .... 66 Court Street 
AKRON .... 


BALTIMORE 
Boston ... 
BuFFALo . 
CHICAGO .... 
CINCINNATI . 
CLEVELAND 
David Whitney Building 
Los ANGELES Bankers Building 
Miami ..838 du Pont Building 
Miami Bracu ...350 Lincoln Road 
WE U seamneseies ‘ wey Ee 
vitae EWARK road Street 
B 8] | D S New Or.eans 412 International Mart 
S A Vv I N G S PHILADELPHIA ... ..1700 Walnut Street 
PITTSBURGH ....Grant Building 
San_FRancisco . ..26 O'Farrell St. 
St. Lo Basa .Continental Buildin 
WasHINGTO! 839 17th St., N. 





STATEMENT OF THE OWNERSHIP, MANAGEMENT, AND CIRCULATION REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, AS AMENDED BY THE ACTS OF MARCH 3, 
1933, AND JULY 2, 1946 (Title 39, United States Code, Section 233) OF THE BANKING LAW 
JOURNAL, published Monthly at Boston, Mass., for October 1, 1950. 

1. The names and addresses of the publisher, editor, managing editor, and business managers 
are: Publisher, Brady Publishing Corp., 465 Main St., Cambridge, Mass.; Managing Editor, Keith 
F. Warren, 465 Main St., Cambridge, Mass.; Business Manager, Alexander Puglisi, 465 Main S8t., 
Cambridge, Mass. 


2. The owner is: (If owned by a corporation, its name and address must be stated and also 
immediately thereunder the names and addresses of stockholders owning or holding 1 percent or 
more of total amount of stock. If not owned by a corporation, the names and addresses of the 
individual owners must be given. If owned by a partnership or other unincorporated firm, its 
name and address, as well as that of each individual member, must be given.) Brady Publishing 
Corporation, 465 Main St., Cambridge, Mass.; K. F. Warren, Lovell, Me.; Estate of J. R. Duffield, 
Port Washington, N. Y.; I. V. Butt, Scarsdale, N. Y.; Warren Publications, Inc., 465 Main St., 
Cambridge, Mass., of which stockholders of one per cent, or more are Lillie F. Warren, Gorham L 
Cross, Geo. R. Glendining, M. W. Cross, Margaret C. Bean, Theodore L. Cross II, Warren Cross, 
Gorham L. Cross, Jr., all of 465 Main St., Cambridge, Mass., and Keith F. Warren, B. M. Warren, 
Patricia Warren, Willard C. Warren II, Timothy M. Warren, all of Lovell, Maine. 


3. The known bondholders, mortgagees, and other security holders owning or holding 1 percent 
or more of total amount of bonds, mortgages, or other securities are: (If there are none, so state.) 

one. 

4. Paragraphs 2 and 8 include, in cases where the stockholder or security holder appears upon 
the books of the company as trustee or in any other fiduciary relation, the name of the person or 
corporation for whom such trustee is acting; also the statements in the two paragraphs show the 
affiant’s full knowledge and belief as to the circumstances and conditions under which stockholders 
and security holders who do not appear upon the books of the company as trustees, hold stock 
and securities in a capacity other than that of a bona fide owner. 


5. The average number of copies of each issue of this publication sold or distributed, through 
the mails or otherwise, to paid subscribers during the 12 months preceding the date shown above 
was: (This information is required from daily, weekly, semiweekly, and triweekly newspapers only.) 

ALEXANDER PUGLISI. 
Sworn “os subscribed before me this 20th day of September, 1950. 


ea! 
Virginia 8S. Smith 
Notary Public. 
(My eommission expires January 11, 1967). 








A GUIDE TO 
BANK CORRESPONDENCE 


By ROBERT MORRISON 


% 


This book is a complete treatment of the subject of bank 
letter-writing—not only sales letters but routine bank 
correspondence, credit letters and the letter treatment of 
all kinds of communications with a bank’s customers and 
correspondents. 


* 


The theory of letter writing is digested down to essentials, 
the emphasis being on the actual writing of bank letters. 
There are many illustrations of actual bank letters. 


% 


The author is instructor of Business Communications at 
the University of Kansas and this book is the result of a 
survey of bank letter writing methods of banks in all parts 
of the country. 


Price $5.00 Delivered 
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Bank Collection Code: Right of Bank to Sue on 
Paper Received for Collection 


The present case brings to the courts once again the diffi- 
cult question of the status occupied by the bank which has 
allowed a customer to check against paper received for col- 
lection but which remains still uncollected. 

Since the famous decision of City of Douglas v. Federal 
Reserve Bank, 46 Sup. Ct. 554, where the Supreme Court 
held the bank liable to its depositor as soon as the paper was 
received unrestrictedly endorsed, bankers have by contract 
or legislation sought to establish an agency relationship with 
its customer as to paper received for collection. But in order 
to protect itself against loss in rendering an often gratuitous 
collection service the banker has at the same time sought all 
the rights of an owner or holder of the paper in cases where 
a charge back would result in a depositor’s overdraft. 

In the present case where depositor’s account was over- 
drawn and banker brought suit against drawer on paper de- 
posited for collection the defense was raised that, since banker 
was a mere collecting agent on the check, he had no standing 
to bring suit. The court points out that under the prevailing 
common law rule banker would be allowed recovery at least 
to the extent that he had allowed checking against the uncol- 
lected proceeds. The court then notes that §2 of the Bank 
Collection Code, in force in Missouri, does not alter this result. 
Citizens Fidelity Bank & Trust Co. v. Kilpatrick, 231 S. W. 
Rep. (2d) 301. The opinion of the court is as follows: 


This is an action upon a check for $452.50 which was drawn 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §330. 
Got 
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by defendant, R. L. Kilpatrick, against his account in the Mercantile- 
Commerce National Bank in St. Louis and in favor of one W. C. 
Wooten of Louisville, Kentucky. 

Defendant is a resident of St. Louis, and is engaged in business 
in that city under the name of R. L. Kilpatrick & Company, Com- 
missioners. 


On and prior to December 16, 1946, the date of the issuance of 
the check, Wooten maintained a checking account in Citizens Fidelity 
Bank and Trust Company, an institution engaged in the general 
banking business in Louisville. 

The balance in Wooten’s account varied greatly from time to 
time, and consisted of only $5.29 when the bank opened for business 
on December 16th. 


On that day Wooten indorsed the check from defendant and 
deposited the same to his account along with cash in the amount of 
$47.50, making a total deposit of $500. The deposit slip recited 
that all items drawn on or payable at other banks were accepted 
subject to final payment, and that if returns were not received in due 
course for any reason, such items might be charged back to the 
depositor. 


Later in the day after it had accepted Wooten’s deposit, and 
before the check had been presented to the drawee bank in St. Louis 
for collection, the Louisville bank permitted Wooten to withdraw the 
sum of $500, leaving him with the balance of $5.29 which he had 
had standing to his credit when the bank had opened for business on 
that day. In other words, the effect of the transaction was to allow 
Wooten to withdraw the entire uncollected proceeds of the check, 
and to put the responsibility on the bank of protecting itself accord- 
ing to whatever its rights might be in the event the check was not 
paid upon presentment to the drawee bank. 

On December 19th, three days after the transaction between 
Wooten and his own bank, a check he had drawn on his bank in favor 
of defendant was returned to defendant’s bank in St. Louis on account 
of insufficient funds. An earlier check which had been delivered to 
defendant unsigned had been returned to Wooten for his signature; 
and on December 19th Wooten was in arrears to defendant in the 
total sum of $835, representing the aggregate of both such checks. 

On that day, that is, on December 19th, defendant gave written 
notice to his own bank, the Mercantile-Commerce National Bank in 
St. Louis, to stop payment on the check here in question, and when 
the check was later presented on December 23rd, payment was refused 
and nonpayment duly protested. 

Demand having been unsuccessfully made upon Wooten for pay- 
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ment of the check, the Louisville bank, proceeding upon the theory 
that it was the owner and holder of the check in due course, instituted 
this action against defendant, Kilpatrick, the drawee of the check, 
in the magistrate court in the City of St. Louis. 

Taken on appeal to the circuit court, the case was tried to the 
court alone upon an agreed statement of facts. Judgment was ren- 
dered in favor of defendant; and following an unavailing motion for 
a new trial, plaintiff bank gave notice of appeal, and by subsequent 
steps has caused the case to be transferred to this court for our review. 

The ultimate question on this appeal is whether the judgment 
of the lower court was for the right party. 


Since the result in the case depends upon the title acquired by 
plaintiff bank, and since the entire transaction by which the bank 
acquired the check from Wooten took place in Kentucky, the legal 
effect of such transaction would ordinarily be judged by Kentucky 
law. However the parties have not invoked Kentucky law, which 
means that in such circumstance the case is to be determined by the 
law of our own state, whether it be the common law or a statute that 
is to be applied. Noell v. Chicago & E. I. Ry. Co., Mo. App., 21 
S. W. 2d 937. 

Defendant argues that plaintiff bank did not become the owner 
of the check, but merely acquired it as Wooten’s agent for collection 
of the proceeds. The bank insists, on the other hand, that it became 
the owner of the check, at least to the extent of the amount which 
it permitted Wooten to withdraw, which, as it happens, was the full 
amount of the check. 


So far as concerns the rule at common law, the courts of the 
several states have not been wholly in accord upon the question of 
the title acquired by the bank of deposit in the case of paper received 
for collection under varying circumstances. Suffice it merely to say 
that our own state has adhered to the majority rule, 7 Am. Jur., 
Banks, sec. 452, that when a customer of a bank indorses and deposits 
a check in a bank, and the bank immediately gives him credit for the 
amount of the check with the unrestricted right to draw against the 
same, the bank in that event, and in the absence of an agreement to 
the contrary, becomes the owner of the check and not the agent of 
the depositor for its collection. Farmers’ Exchange Bank of Marsh- 
field v. Farm & Home Savings & Loan Ass’n. of Missouri, 382 Mo. 
1041, 61 S. W. 2d 717; Jefferson Bank v. Merchants Refrigerating 
Co., 286 Mo. 407, 189 S. W. 545; National City Bank of St. Louis 
v Macon Creamery Co., 329 Mo. 639, 46 S. W. 2d 127; Foristel v. 
Security Nat. Bank, Savings & Trust Co., 320 Mo. 486, 7 S. W. 
2d 997; Ayers v. Farmers & Merchants Bank, 79 Mo. 421, 49 Am. 
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Rep. 235; Cairo Nat. Bank v. Blanton Co., Mo. App., 287 S. W. 839; 
Mississippi Cottonseed Products Co. v. First Nat. Bank, Mo. App., 
142 S. W. 2d 1106. 

It thus appears that if the case were to be decided according to 
the rule at common law, the bank would have become the owner of 
the check by virtue of its act in crediting Wooten with the amount 
of the check with the right to draw thereon, whether such right was 
exercised or not. There is no pretense of any contrary understanding 
between Wooten and the bank; nor is such an agreement to be implied 
from the fact that the bank had reserved the right to charge the item 
back to Wooten in the event of its nonpayment. Farmers’ Exchange 
Bank of Marshfield v. Farm & Home Savings & Loan Ass’n. of 
Missouri, supra; National City Bank of St. Louis v. Macon Creamery 
Co., supra. 

The fact is, however, that the common law rule has been super- 
seded in this state by Section 8174, R. S. Mo. 1939, Mo. R. S. A., 
sec. 8174, which is a part of the Bank Collection Code adopted in 
1929, Laws Mo. 1929, p. 205. That section provides, so far as 
applicable here, that except as otherwise provided by agreement, 
where an item is deposited or received for collection, the bank of deposit 
shall be the agent of the depositor for its collection, and any credit 
given by any such agent therefor shall be revocable until such time 
as the proceeds are received in actual money or an unconditional 
credit is given on the books of any bank, which such agent has re- 
quested or accepted. ‘Where any such bank allows any revocable 
credit for an item to be withdrawn such agency relation shall never- 
theless continue except the bank shall have all the rights of an owner 
thereof against prior and subsequent parties to the extent of the 
amount withdrawn.” 


There can be no doubt that such section has modified the rule 
previously existing in this state with respect to the title acquired by 
the bank of deposit when credit is immediately extended to the de- 
positor with the right to check against the same. Unless otherwise 
provided by agreement between the parties, title to the check no 
longer passes to the bank upon the mere extension of credit as was 
true at common law, but instead the statute fixes the bank’s relation- 
ship as one of agency for the collection of the check, and makes the 
credit revocable except as to such part of the same as has actually 
been withdrawn. However there is this to be noted, which is of im- 
portance in the decision of the case at bar, that to the extent of the 
amount withdrawn the bank is given-all the rights of an owner against 
prior and subsequent parties just as it possessed at common law. 
Farmers’ Exchange Bank of Marshfield vy. Farm & Home Savings 
& Loan Ass’n. of Missouri, supra. 
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It is thus to be seen that despite the substantial change which the 
code has effected in the general theory of the law as regards the title 
acquired by the bank of deposit, there has actually been no practical 
change in the rights of the bank with respect to any part of the 
depositor’s revocable credit which has been withdrawn. We repeat 
that to the extent of any withdrawal the bank acquires all the rights 
of an owner against prior and subsequent parties to the check. In 
this case it was the entire amount of the check which was withdrawn, 
so that plaintiff bank thereupon succeeded to the rights of an owner 
with respect to the entire amount of the check, and was entitled to 
assert such rights against the drawer, Kilpatrick, as a prior party to 
the check. 

Even though the case is to be decided by Missouri law, it is 
interesting to know that the result would be no different if Kentucky 
law had been invoked inasmuch as Kentucky has also adopted the 
Bank Collection Code, and has its own statute, Sec. 357.020, Bald- 
win’s Ky. R.'S. A., which, except for certain very minor and inconse- 
quential variances, is the same as our own Section 8174. 

Defendant argues, however, that as between himself and plaintiff 
bank, one or the other of whom must suffer because of Wooten’s 
wrongdoing, the loss should fall upon the bank whose act in permit- 
ting Wooten to withdraw the amount of the check before collection 
has brought about this controversy. In other words, he insists that 
he should not be penalized because of plaintiff’s willingness to make 
payment to its depositor against uncollected funds, and that plaintiff, 
having failed to collect the check, should now look for relief to its 
depositor to whom it elected to advance credit. 


Where the law specifically covers the situation, there could be no 
basis for deciding the case differently upon the assumption that some 
contrary result would do equity between the parties. But even if the 
case were to be decided purely on equitable principles, it could at least 
be urged, just as plaintiff does in fact point out, that it dealt with the 
check upon the strength of defendant’s responsibility as the drawer 
of the check; that in issuing his check and delivering it to Wooten 
defendant represented that he had funds on deposit in the drawee bank 
in St. Louis, and that if the check was not paid by such drawee bank, 
he himself would pay it; that he placed in Wooten’s hands an instru- 
ment of credit with the realization at the time that credit might likely 
be extended by a third person acting in good faith without knowledge 
of his own dealings with Wooten which afterwards induced him to 
stop payment on the check; and that having placed in circulation 
the instrument which directly brought about the loss, defendant in 
equity and good conscience should be charged with the consequences. 

With plaintiff invested with the rights of an owner, it follows that 
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the judgment was for the wrong party and should have been in favor 
of plaintiff after allowing defendant a credit of $5.29, the amount 
still remaining on deposit in Wooten’s account. In fact plaintiff 
itself suggests that such credit be allowed. 

The Commissioner accordingly recommends that the judgment of 
the circuit court be reversed and the cause remanded with directions 
to the circuit court to enter up judgment in favor of plaintiff, and 
against defendant, according to the prayer of plaintiff’s petition after 
allowing as a credit the sum of $5.29 still remaining on deposit in 
Wooten’s account. 

PER CURIAM. 


The foregoing opinion of BENNICK, C., is adopted as the opinion 
of the court. 


The judgment of the circuit court is, accordingly, reversed and 
the cause remanded with directions as recommended by the Commis- 
sioner. 


ANDERSON, P. J., and HUGHES and McCULLEN, JJ., concur. 





Bank Protected by Deposit Contract from Liability 
to Night Depositor 


It is common knowledge that the receipt by a bank of a 
customer’s money for deposit ordinarily creates a debtor-credi- 
tor relationship under which banker must bear the risk of any 
loss occurring after the deposit has been made. In cases where 
banker received night deposits which were subsequently lost or 
stolen, the courts have sometimes found that a bailor-bailee re- 
lationship was created under which banker has been held liable 
in the absence of a satisfactory showing by banker of due care. 


In the present case where a night deposit mysteriously dis- 
appeared, the court held that, although a bailor-bailee relation- 
ship was created, banker was protected by his contract with 
depositor which was found not to be against public policy. 

Bankers carrying night deposit service would do well to 
emulate this contract provision (printed in italics in decision 
reported below). It should be noted that banker has not only 
altered by contract the ordinary implication of a debtor-creditor 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §406. 
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relationship, but has successfully exonerated himself in every 
contingency whereby a night deposit might be lost, without 
breathing those explosive words “banker shall not be liable for 
negligence of his agents, ...” Kolt v. Cleveland Trust Co., 
Court of Appeals of Ohio, 93 N. E. Rep. (2d) 788. The opin- 
ion of the court is as follows: 


This appeal comes to this court on questions of law from a judg- 
ment for the plaintiffs entered upon the verdict of a jury in the Court 
of Common Pleas of Cuyahoga County. The plaintiff’s action was for 
the recovery of money which he alleged he had placed in the night de- 
pository or vault of the Superior and East 123rd Street branch office 
of the defendant, and when called for was not returned because it could 
not be found. 

The plaintiff, a retail meat dealer, by virtue of a contract with 
defendant had been accustomed to using the night depository facilities 
of defendant at its East 123rd and Superior Avenue branch to make 
deposits of money and checks after banking hours, the deposits being 
made usually on Saturday night and on nights just preceding holidays. 

For the purpose of receiving night deposits, the bank had installed 
a night depository vault. There was a small metal door placed in the 
outer wall of the East 123rd Street side of the banking rooms. This 
door was fitted with a locking device which could be opened only by 
the use of a key but which could be locked shut simply by completely 
closing the door. On the inside of this opening there was a metal 
chute about three feet long which led into a safe within the banking 
rooms. The top of this chute located just inside the outer metal 
door above described had a swinging door placed horizontally across 
the top, constructed very much like the receiving door of a package 
or parcel mail box used by the United States Post Office Department. 

The manner in which the night depositor would make his deposit 
was by first opening the outside door by the use of a key furnished 
by the bank. He would then pull down the swinging inner door at the 
top of the chute which would bring up a shelf completely closing the 
end of the chute. He would then put his deposit on such shelf and 
release the inner door which would swing up, closing the chute and 
drop the shelf down so that when the door was closed the deposit would 
fall through the chute and into the vault or safe. 

Entrance to the safe or vault was controlled by a combination 
lock which could only be used after it was unlocked by a key. The 
duty of unlocking this safe or vault at a specified time was delegated 
to two employees—one who had the key, and the other who was given 
the combination, both of whom were required to be present at all times 
when the vault door was opened. 
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The right to use the night depository facilities was controlled by 
contract. The plaintiff entered into a written contract with the 
defendant on Jan. 16, 1946, whereby for a consideration of twenty- 
five cents for each “sack placed in the night chute” with a minimum 
charge of $1.00 per month, the plaintiff was given the right to make 
use of the night deposit facilities of defendant at East 123 and 
Superior Avenue branch. The contract assigned to plaintiff key No. 
24 to the outside door of the night chute and “Sack No. 29 and two 
keys thereto” in which to place deposits before putting them in the 
night chute. The contract in part provided: 


“The undersigned hereby agrees to use the Night Depository 
Facilities only for overnight keeping of Sacks, which Sacks shall 
contain nothing other than currency or commercial paper, or both, 
and further agrees that a person authorized by the undersigned will 
call at the Bank to receive and receipt for said Sack(s) on the first 
banking day following each placing by or on behalf of the undersigned 
of any Sack in the Night Chute. Bank shall have no duty or obliga- 
tion whatsoever to see that the contents or any part thereof of any 
Sack is tendered for deposit for credit to any account with Bank, nor 
to ascertain the contents or disposition of contents of any Sack re- 
ceipted for by any authorized person. 


“The undersigned expressly understands and agrees that each use 
or attempted use by the undersigned of the Night Depository Facilities 
shall be at the undersigned’s sole risk at all times and further expressly 
understands and agrees that the relationship of debtor and creditor 
between Bank and undersigned shall not arise out of any use or at- 
tempted use of the Night Depository Facilities, each separate use by 
the undersigned of the Night Depository Facilities beimg deemed to 
have been completed each time any Sack hereinabove listed found in 
the Night Receptacle by Bank is receipted for by any authorized 
person.” [Italics supplied. ] 

The contract also provided who should call at the bank the next 
business day after the night deposit had been made and take possession 
of the deposit bag or sack. David T. Kolt and Alfred Rafal, in addi- 
tion to Aaron A. Kolt, were so designated. 


The sacks provided under the contract were provided with a pad- 
lock, the depositor holding the only key. The depositor would place 
his deposit in the sack, lock it and then with the use of the key to the 
night chute, deposit it as above described. When the bank opened 
the next business day, the employees designated would open the night 
deposit vault in the presence of each other and one would make a 
record of the number of each bag or sack thus found in the night 
vault and the bag or sack would then be taken to the cashier’s cage 
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of the one holding the key to the night vault, there to await being 
called for by the several depositors. 

The plaintiff’s petition alleges that on the night of March 15, 
1947 he, with Alfred Rafal, placed a deposit of money and checks, 
totalling $1772.00 in Sack #29 together with Rafal’s deposit of a 
smaller amount and together they went to the bank, unlocked the outer 
door, opened the chute, placed the sack which was then wrapped in a 
paper bag, on the shelf of the inner door, shut the inner door so that 
the sack would fall into the vault below and then locked the outer door 
and departed. 


On March 17, 1947, at about 10 o’clock A.M., Rafal called at the 
bank to get the sack but it was not to be found nor was there any 
record of Sack #29 being found with the other night deposits. 

Upon trial, the court charged the jury that the only question 
for their consideration is whether or not the plaintiff had established 
by a preponderance of the evidence that he had placed the deposit in 
the night deposit vault. The court’s charge was in part as follows: 

“If after finding that the plaintiffs have proven to you by a 
preponderance of the evidence that this depository bag actually went 
into the mouth of that chute and thereby entered the possession of the 
bank ; if then, following that proof by the plaintiffs the defendant has 
failed to meet the presumption which arises, by showing you that it 
exercised ordinary care in the care and custody of the bag, then the 
plaintiffs are entitled to recover in this controversy, if the plaintiffs 
have proven to you by a preponderance of the evidence that this 
depository bag went into the mouth of that chute and into the pos- 
session of the bank. But that presumption having arisen against the 
bank, if the bank has met that presumption by showing you that it did 
exercise ordinary care in the maner of its care and custody of that 
bag, then again your verdict should be for the defendant. 


“Those are the issues for you to determine, and those are the 
important issues. 

“There was a contract made by and between the Kolt Brothers 
and the Cleveland Trust Company, which is in evidence and which will 
be with you in your jury room. I will say to you now, as a matter of 
law, that no provision of any kind in that contract can change or alter 
in the least these rules of law which I have heretofore given you regard- 
ing the law in this case.” 

At the conclusion of the taking of the evidence the defendant 
requested the court to give the following instructions, which request 
was presented in writing as provided by Sec. 11420-1 G.C. 

“I say to you, as a matter of law, that the burden of proof is 
upon the plaintiff to prove by a preponderance of the evidence that 
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the defendant received in its possession night depository sack No. 29 
on the date in question. If you do not find by a preponderance of the 
evidence that the defendant did receive night depository bag No. 29 
on that date in question then your verdict must be for the defendant.” 

The court refused the request to which exceptions were taken. 

The defendant claims the following errors: 

“1. The trial court erred in overruling the motion for a directea 
verdict at the close of plaintiff’s evidence, and renewed at the close 
of all the evidence. 

“2. The trial court erred in overruling defendant’s motion for 
judgment notwithstanding the verdict. 


“3. The trial court erred in overruling defendant’s motion for a 
new trial.” 

1. If, in fact, the night deposit bag or sack of the plaintiff was 
placed in the night deposit chute, in the proper manner, the relation- 
ship between the bank and plaintiff, from such time as a night deposit 
was so placed in the chute until it was subsequently returned to the 
depositor as provided by the terms of the contract, was that of bailor 
and bailee. This is so because by the terms of the contract the bank 
furnished the plaintiff with a key with which to operate the night 
deposit door in taking advantage of the night deposit facilities. The 
bank therefore would be held to have accepted a deposit made in ac- 
cordance with the terms of the contract, which acceptance created the 
bailor-bailee relationship. Such a relationship of bailor and bailee 
would continue until the bailor or his duly constituted representative, 
called for it as provided by the contract. As soon as the bailor or his 
representative received it, the relationship of bailor and bailee would 
be at an end and if the contents of the bag was then deposited, the 
relationship of debtor and creditor would be created. 


2. It is defendant’s contention that by the provisions of Sec. 
710-110 G.C., the bank is empowered to contract with respect to the 
use of its night deposit vaults upon such terms and conditions as it 
may prescribe. And that by the contract (in part above quoted) 
deposits made thereunder were to be at the depositor’s risk. 

Sec. 710-110 G.C. provides as follows: “A bank may receive on 
deposit for safe-keeping in its vaults and safes, or in the vaults and 
safes of another bank in this state, securities, stock, bonds, coins, 
plate, jewelry, books, papers, documents and other valuable papers 
and property, upon such terms and conditions as it may prescribe.” 

This statute seems broad enough to include the right of a bank 
by contract to provide upon what térms it will make available facilities 
for making deposits in night deposit vaults to be used during the time 
when the bank is not open. But if by strict interpretation it should 
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be construed not to extend its provisions to night depositories, this 
section of the General Code of Ohio at least establishes a legislative 
policy to permit banks to enter into contracts limiting common law 
liability with respect to securities deposited with it for safe keeping 
in its vaults. Such a service is one rendered in the interest of a cus- 
tomer who would otherwise be compelled to face the risk that attends 
the possession of large sums of money in the night season in the 
regular conduct of his business. 


Of necessity, no one representing the bank is present when a night 
deposit is made. Whether such deposit has actually been made must 
be established in every event by the evidence of the depositor. It 
would therefore be a very natural position of the bank to take that 
until the sack is actually accounted for by the bank’s clerks in the 
ordinary procedure of accounting for night deposits sacks, such 
deposits should be at the risk of the depositor. Such a contract is 
not void as against public policy. 

That such a limitation by contract is not against public policy is 
indicated in the case of Bernstein v. Northwestern National Bank in 
Philadelphia, 157 Pa. Super. '78, 41 A2d 440. The first paragraph 
of the headnotes provides: “A bank, in furnishing a night depository 
service, may enter upon a contract relation with depositors on mutually 
acceptable terms defining bank’s liability within legal limits in event 
of loss.” 


In this case no such contract had been entered into so that the 


ordinary rules of bailment were used in fixing the liability of the bank, 
but on page 441 of 41 A.2d the court said: 


“The purpose of the device was to furnish the facilities for making 
a general deposit. The bank might have, but it did not, enter upon 
a contract relation with plaintiff’s on mutually acceptable terms 
(9 C. J. S. Banks & Banking, Sec. 267; Burrill v. Dollar Savings 
Bank, 92 Pa. 134, 37 Am. Rep. 669) defining its liability within legal 
limits, in the event of loss. In the absence of such limiting agreement 
the law will imply from the making of the deposit in this case that the 
relation ultimately intended was that of debtor and creditor.” 

Where the circumstances are such that the possession of another’s 
property is attended with unusual risks, the parties dealing at arm’s 
length as free agents may lawfully make any reasonable provision 
therefor as the circumstances justify. 


Contracts relieving the promisor from liability even for his negli- 
gence have been upheld on the broad grounds of freedom of contract 
guaranteed by the federal and state constitutions. For example, as 
between landlord and tenant, it has been held that the relationship is 
not a matter of public interest but relates exclusively to the private 
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affairs of the parties concerned and that the two parties stand upon 
equal terms. 175 A. L. R. 87, parag. 46. Perry v. Payne, 217 Pa. 
252, 66 A. 553, 11 L. R. A., N. S., 1178, 10 Ann. Cas. 589; Kirshen- 
baum v. General Outdoor Adv. Co., 258 N. Y. 489, 180 N. E. 245, 
247, 84 A. L. R. 645. 


In the last cited case the court said: “Stipulations between a land- 
lord and tenant, determining which shall bear a loss arising from 
nonrepair or misrepair of the tenement, and which shall be immune, 
are not matters of public concern. Moreover, the two stand upon 
equal terms; neither the one nor the other is under any form of com- 
pulsion to make the stipulation; either may equally well accept or 
refuse entry into the relationship of landlord and tenant. We think 
it clear that public policy does not condemn the immunity clause 
voluntarily agreed upon by these parties.” 


The right of the bank to immunity from whatever cause except 
its wilful wrongdoing in furnishing night deposit services under the 
terms of an exculpatory agreement is supported in theory at least 
by the almost universal rule that a common carrier (railroad) may by 
contract relieve itself from liability even for its negligence or that of 
its servants or employees in the construction and use of private sidings 
and spur tracks. 175 A. L. R. 100 parag. 51. In the case of Mann 
v. Pere Marquette R. R. Co., 185 Mich. 210, 97 N. W. 721, 723, which 
was concerned with a contract exempting the carrier from loss re- 
sulting from the negligent operation of its locomotive over a railroad 
side track, the court said: 


“This case does not fall within those where contracts to exempt 
from liability are held void on the ground of public policy. It is a 
fundamental rule of law that what one may refuse to do entirely he 
may agree to do upon such terms as he pleases. In contracting to put 
in these side tracks, the defendant was not acting in the capacity of 
a common carrier. It was under no legal obligation to put them in. It 
might have refused. ... There was no occasion to contract against 
properly equipped and properly managed engines, for fire caused by 
such would not create any liability. The only purpose of such a con- 
tract was to avoid the consequences of its own negligence, and to avoid 
lawsuits growing out of alleged negligent acts. It had a perfect right, 
both in reason and authority, to contract against such liability.” 


The case law of bailment supports the same principles of law. 
Again quoting from 175 A. L. R. p. 110, parag. 55 the author says: 
“The modern development of the law of bailments and its extension 
to many new and varied transactions as a result of the increasing 
complexity of today’s commercial relationships is reflected accurately 
in the position the courts take in regard to the exculpatory clauses 
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found so frequently in bailment contracts. While the right of the 
ordinary bailee to make a contract exempting him from liability due 
to his negligence or the negligence of his employees is recognized with 
practical unanimity, a strong tendency to hold such contracts void 
as violative of public policy is noticeable in the decisions of the courts 
which deal with contracts of bailment for hire entered into by the 
bailee in the course of a general dealing with the public; and this 
tendency becomes more pronounced the more recent the decisions, 
although there is still respectable authority for the view that such 
provision may be valid against all but gross negligence. Bailees of 
the second type as this term is understood here, are persons who make 
it their principal business to act as bailee and who deal with the 
public on a uniform and not an individual basis as evidenced by the 
fact that their contracts as a rule are printed on identification tokens 
or are posted in their place of business. The chief representatives 
of this type of bailees are owners of parcel checkrooms, owners of 
parking places, garagemen and warehousemen.” 


Upon the above authority, the case of Agricultural Insurance Co. 
v. Constantine, 144 Ohio St. 275, 58 N. E. 2d 658, is to be distinguished 
from the instant case. The Constantine case involved one engaging 
exclusively in the business of parking automobiles for hire. It is not 
to be presumed that the Supreme Court by its holding in the Con- 
stantine case on the question of limiting liability intended to exclude 
on the ground of public policy, all contracts which limit the common 
law liability of an ordinary bailee for hire. This must be true especial- 
ly in cases involving safe deposit vaults because of the legislative 
policy indicated by Sec. 710-110, G.C. supra. 


It must be likewise noted that the Supreme Court in the Con- 
stantine case, supra, or in the case of Hotels Statler Co., Inc., v. 
Safier, 103 Ohio St. 638, 184 N. E. 460, 22 A. L. R. 1190, did not 
overrule or modify its holding in the case of Insurance Co. v. Cleve- 
land, C., C. & St. L. Railway Co., 74 Ohio St. 30, '77 N. E. 269. In 
this case the right of a railroad company to stipulate as a provision 
of the lease that it would not be liable for any loss caused by the lessee 
by fire accidentally or negligently communicated to the property by 
the railroad company lessor through the acts of its agents or servants 
was considered. The property of the railroad company lessor about 
which the lease dealt was adjoining the right of way of the defend- 
ant’s railroad so that fire was an ever-present danger. The court 
said: 


“1. A stipulation in a lease made by a railroad company that the 
lessee is to exonerate it from all liability for damages by fire to any 
property or structure on the demised premises, which, in the operation 
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of the railroad, may be accidentally or negligently communicated to 
it, is not void as against public policy. 

“2. Such lessee and his insurers cannot recover from the raliroad 
company the amount of the loss by fire to a building and its contents 
owned by the lessee, and located partly on such premises, when, in 
the operation of the railroad, the fire was communicated to that part 
of the building on the demised premises.” 


The right of a bailee to relieve itself from liability for its own 
negligence in the execution of the bailment contract considered in the 
note in 175 A. L. R. supra, especially where the bailee is a so-called 
“professional” bailee, has to do with his liability in the management 
and control of the goods and where there is no issue as to the receipt 
of the goods. This is likewise true with regard to the cases therein 
considered where the courts place a strict construction upon the con- 
tract limiting the liability of the bailee (unless the provisions of the 
contract are so clear and unambiguous as to leave no doubt as to the 
meaning of the exculpatory clause) that the words of limitation were 
not intended to include relief from the bailee’s negligence. But the 
instant case is not concerned with property admittedly in the pos- 
session of the bailee. Here the primary consideration is as to whether 
the “deposit sack” actually came into the possession of the defendant 
at all. 


The method devised by the defendant for safeguarding deposit 
sacks properly placed in the night deposit chute exemplified a high 
degree of care and protection for the property of depositors, and the 
manner in which these precautions were carried out in the first busi- 
ness day after the claimed use of the night deposit facilities by the 
plaintiff is not refuted by the plaintiff except by his claim that the 
deposit sack was put in the chute. 


The plaintiff’s action is upon the contract, the terms of which 
places the risk upon him until actually receipted for. As indicated, 
the manner in which night deposits must of necessity be made, should 
permit the defendant to protect itself within reasonable limits. 


3. We conclude, therefore, that the court’s charge entirely elim- 
inating the contract from the consideration of the jury, was in error 
as were the rulings of the court on the motions for judgment. 


Having come to the foregoing conclusion, it is unnecessary to 
consider the error claimed for the refusal to charge as requested 
before argument other than to say that the charge as requested was 
a correct statement of law upon an issue presented by the pleadings 
and evidence in the charge and should have been given. 


For the foregoing reasons, therefore, the judgment of the Com- 
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mon Pleas Court is reversed and final judgment entered for the de- 
fendant. Exc. Order see journal. 


HURD, J., concurs. a. 
McNAMEE, J., dissents. (See dissenting opinion.) 
McNAMEE, Judge (dissenting). 


As I understand the views of the Supreme Court on the subject, 
there is no legal impediment against giving effect to the special con- 
tracts that limit the degree of liability of an ordinary bailee for loss 
occasioned by its negligence, but a bailee by special contract may not 
exonerate itself from liability occasioned by its own negligence. 

In Hotel Statler, Inc., v. Safier, 103 Ohio St. 638, 646, 134 N. E. 
460, 462, 22 A. L. R. 1190, the following statement appears in the 
opinion by Jones, J.: “Ordinarily in bailments the parties may dim- 
inish the liability of the bailee by special contract, provided the 
contract is not in violation of law or of public policy, and does not 
relieve the bailee of negligence.” 

Immediately following the above, Judge Jones added: “But in 
the instant case no such special contract was made, and in the absence 
of a special agreement the law of bailments fixes the degree of the 
bailee’s liability.” 

This latter statement implies clearly that where no prohibitions 
of law or considerations of public policy intervene, parties to a bail- 
ment may by special contract limit the degree of the bailee’s liability 
for its own negligence. However, the express declaration against the 
validity of a contract that exempts a bailee from liability for negli- 
gence that appears in the Statler case is approved and amplified in 
Agricultural Ins. Co. v. Constantine, 144 Ohio St. 275, at page 283, 
58 N. E. 2d 658, at page 662, the court said: 

“It is now apparently well settled that a bailee for hire cannot, 
by contract, exempt himself from liability for his own negligence or 
that of his agents or servants (Franklin v. So. Pacific Co., 203 Cal. 
680, 265 P. 936, 59 A. L. R. 118; Hotels Statler, Inc., v. Safier, 103 
Ohio St. 638, 134 N. E. 460, 22 A. L. R. 1190; Scott Auto & Supply 
Co. v. McQueen, 111 Okl. 107, 226 P. 372, 34 A. L. R. 162; Simms 
v. Sullivan, 100 Or. 487, 198 P. 240, 15 A. L. R. 678; Sporsem v. 
First Nat’l, Bank of Poulsbo, 183 Wash. 199, 233 P. 641, 40 A. L. R. 
854).” 

In Sporsem v. First National Bank of Poulsbo, supra, the bank 
leased a safe deposit box to the plaintiff. The contents of the box 
were lost through a burglary. The Bank, among other defenses, 
claimed exemption from liability by virtue of the clause in the con- 
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tract with the depositor that it “assumes no liability whatever for 
any loss or damage that may occur.” [183 Wash. 199, 233 P. 643.] 
The Court answered this contention by the statement that “It is now 
apparently well settled that a bailee for hire cannot by contract 
exempt himself from liability for his own negligence.” 

In the instant case, the clause relied on by the bank is: “The 
undersigned expressly understands and agrees that each use or at- 
tempted use by the undersigned of the Night Depository Facilities shall 
be at the undersigned’s sole risk at all times .. .” 

If there be any significant difference between the purport of this 
provision and the exculpatory clause in the Sporsem case, I am 
unable to perceive it. 

In Agricultural Ins. Co. v. Constantine, supra, the excalpatory 
clause read: “No attendant on duty after regular closing time. Cars 
left after closing at owner’s risk. This station will endeavor to 
protect the property of its patrons, but it is agreed that it will not 
be liable for loss or damage of cars, accessories or contents, from 
whatever cause arising.” 

Observing that the above language is broad enough to avoid 
liability for wanton or wilful misconduct of the appellee the court 
said: “The attempted limitation of liability here under consideration 
cannot be upheld either upon reason or authority, whether it applied 
during regular business hours or only after closing time.” 

The statements in the opinions of the Safier and Constantine cases 
as hereinabove quoted were not carried into the syllabi of the cases 
in which they appear. But they are authoritative expressions of the 
court on important legal principles. Unless they are to be rendered 
devoid of meaning they ought to serve as reliable guides to proper 
judicial action in cases where the principles discussed are decisive of 
the issues presented. If this be not so, it is for the Supreme Court 
and not this Court to say. 


National Banking Associations —Conversion Into 


State Banks 


Under Public Law 706, enacted August 17, 1950, Con- 
gress has authorized national banks to convert into or consoli- 
date with state banks. Under the Act such a right is given 
which may be exercised without the consent of The Comp- 
troller of The Currency provided the local State law does not 
forbid. 
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Excerpts from the general statement of the Senate recom- 
mending passage of the Act follow: 


The bill is designed to place national banks on a more equal basis 
with State banks with respect to transferring from one banking system 
(State or National) to the other, by way of conversion, merger, or 
consolidation. 

At the present time a State bank can convert into, or consolidate 
with, a national bank by obtaining the approval of the Comptroller of 
the Currency, unless it is forbidden to do so by the law of the State 
in which it is located. On the other hand, a national bank has no statu- 
tory right to convert into a State bank, or to consolidate with a State 
bank under the latter’s charter. This bill would provide such a “right,” 
without the approval of the Comptroller of the Currency, if, under the 
law of the State in which the national bank is located, a State bank 
may. without the approval of any State authority, convert into or 
merge or consolidate with a national bank in accordance with Federal 
law, with certain restrictions aimed at preventing undue reduction of 
capital funds in the process of conversions or consolidations. In other 
words it provides a more equitable “two-way conversion street” for 
national and State banks. 


Historically, national banks always have been free to leave the 
national banking system in order to enter a State system, although 
the procedure required the liquidation of the national bank and the 
transfer of its assets to an existing or newly organized State bank. 


Until recent years the necessity for voluntary liquidation, as a con- 
dition precedent to consolidation of a national bank with a State bank 
under the charter of the latter, or to conversion into a State bank, 
has not been of great importance because it constituted a mere for- 
mality. Many national banks have been placed in voluntary liquidation 
by their shareholders and their assets transferred to newly organized 
State banks, often for the purpose of permitting them to operate on a 
smaller capital than is required of national banks or to charge ex- 
change on checks drawn by their depositors. 


However, in recent years, this formality has developed into an 
obstacle because of its taxation aspects. This is true especially in 
cases where the capital position of the national bank is such that upon 
liquidation a substantial portion of the capital structure might con- 
stitute a taxable gain, and where the Federal tax laws favor a statutory 
consolidation. If we are to have a dual banking system with national 
banks operating side by side with State banks, with State banks being 
permitted to convert into national associations or to consolidate with 
national banks and thus continue the banking business under a national 
charter, then a tax obstacle should not stand in the way of complete 
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duality—of freedom of egress by banks from the national system. Sec- 
tions 1, 2, and 8 of the bill would provide the basis for such equality of 
tax treatment. 


The bill would protect dissenting shareholders of national banks 
who were opposed to a proposed conversion or consolidation by per- 
mitting them to receive the value of their stock in cash. Depositors 
would not be injured, because they could withdraw their funds. In this 
connection it is to be noted that even though a national bank converted 
into a State bank, it could not terminate its insured status under the 
Federal Deposit Insurance Corporation Act without giving 90 days’ 
notice to the Corporation, and all deposits covered by insurance would 
remain so covered for a period of 2 years. Furthermore, a national 
bank cannot consolidate with an uninsured State bank except with 
the consent of the Federal Deposit Insurance Corporation which con- 
stitutes a protection for such depositors. 


The bill provides a greater degree of equality as between national 
banks and State banks, and adequately protects both the depositors 
and the shareholders of a national bank, which converts into a State 
bank, or consolidates with the State bank under that bank’s charter. 


The text of the Act is as follows: 


CHAPTER 729—PUBLIC LAW 706 
[H. R. 1161] 


An Act to provide for the conversion of national banking 
associations into and their merger or consolidation with 
State banks, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That 


DEFINITIONS 


Section 1. (a) As used in this Act the term “State bank” means 
any bank, banking association, trust company, savings bank (other 
than a mutual savings bank), or other banking institution which is 
engaged in the business of receiving deposits and which is incorporated 
under the laws of any State, any Territory of the United States, Puerto 
Rico, or the Virgin Islands, or which is operating under the Code of 
Law for the District of Columbia (except a national banking associa- 
tion). 

(b) For purposes of merger or consolidation under this Act the 
term “national banking association” means one or more national bank- 


ing associations, and the term “State bank” means one or more State 
banks. 
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CONVERSION OF NATIONAL BANK INTO AND MERGER OR 
CONSOLIDATION WITH STATE BANK; PROCEDURE 


Sec. 2. A national banking association may, by vote of the holders 
of at least two-thirds of each class of its capital stock, convert into, 
or merge or consolidate with, a State bank in the same State in which 
the national banking association is located, under a State charter, in 
the following manner: 


(a) The plan of conversion, merger, or consolidation must be 
approved by a majority of the entire board of directors of the national 
banking association. The bank shall publish notice of the time, place, 
and object of the shareholders’ meeting to act upon the plan, in some 
newspaper with general circulation in the place where the principal 
office of the national banking association is located, at least once a week 
for four consecutive weeks: Provided, That newspaper publication may 
be dispensed with entirely if waived by all the shareholders and in the 
case of a merger or consolidation one publication at least ten days 
before the meeting shall be sufficient if publication for four weeks is 
waived by holders of at least two-thirds of each class of capital stock 
and prior written consent of the Comptroller of the Currency is ob- 
tained. The national banking association shall send such notice to each 
shareholder of record by registered mail at least ten days prior to the 
meeting, which notice may be waived specifically by any shareholder. 

(b) A shareholder of a national banking association who votes 
against the conversion, merger, or consolidation, or who has given 
notice in writing to the bank at or prior to such meeting that he dis- 
sents from the plan, shall be entitled to receive in cash the value of 
the shares held by him, if and when the conversion, merger, or con- 
solidation is consummated, upon written request made to the resulting 
State bank at any time before thirty days after the date of consumma- 
tion of such conversion, merger, or consolidation, accompanied by the 
surrender of his stock certificates. The value of such shares shall be 
determined as of the date on which the shareholders’ meeting was held 
authorizing the conversion, merger, or consolidation, by a committee 
of three persons, one to be selected by unanimous vote of the dissenting 
shareholders entitled to receive the value of their shares, one by the 
directors of the resulting State bank, and the third by the two so 
chosen. The valuation agreed upon by any two of three appraisers 
thus chosen shall govern; but, if the value so fixed shall not be satisfac- 
tory to any dissenting shareholder who has requested payment as pro- 
vided herein, such shareholder may within five days after being notified 
of the appraised value of his shares appeal to the Comptroller of the 
Currency, who shall cause a reappraisal to be made, which shall be 
final and binding as to the value of the shares of the appellant. If, 
within ninety days from the date of consummation of the conversion, 
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merger, or consolidation, for any reason one or more of the appraisers 
is not selected as herein provided, or the appraisers fail to determine 
the value of such shares, the Comptroller shall upon written request 
of any interested party, cause an appraisal to be made, which shall be 
final and binding on all parties. The expenses of the Comptroller in 
making the reappraisal, or the appraisal as the case may be, shall be 
paid by the resulting State bank. The plan of conversion, merger, or 
consolidation shall provide the manner of disposing of the shares of 


the resulting State bank not taken by the dissenting shareholders of 
the national banking association. 


SAME ENTITY 

Sec. 8. The franchise of a national banking association as a 
national banking association shall automatically terminate when its 
conversion into or its merger or consolidation with a State bank under 
a State charter is consummated and the resulting State bank shall be 
considered the same business and corporate entity as the national bank- 
ing association, although as to rights, powers, and duties the resulting 
bank is a State bank. Any reference to such national banking associa- 
tion in any contract, will, or document shall be considered a reference 
to the State bank if not inconsistent with the provisions of the contract, 
will, or document or applicable law. 


CONTRAVENTION WITH STATE LAW 

Sec. 4. No conversion of a national banking asseciation into a 
State bank or its merger or consolidation with a State bank shall take 
place under this Act in contravention of the law of the State in which 
the national banking association is located; and no such conversion, 
merger, or consolidation shall take place under this Act unless under 
the law of the State in which such national banking association is 
located State banks may without approval by any State authority 
convert into and merge or consolidate with national banking associa- 
tions as provided by Federal law. 


CONSENT OF FEDERAL AGENCIES 
Sec. 5. Section 12B (v) (4) of the Federal Reserve Act (title 12, 
U.S.C., sec. 264 (v), (4),57 is amended to read as follows: 

(4) Without prior written consent by the Corporation, no 
insured bank shall (a) merge or consolidate with any noninsured 
bank or institution or convert into a noninsured bank or institution 
or (b) assume liability to pay any deposits made in, or similar 
liabilities of, any noninsured bank or institution or (c) transfer 
assets to any noninsured bank or institution in consideration of 
the assumption of liabilities for any portion of the deposits made 
in such insured bank. No insured bank shall convert into an in- 


"12 US.C.A. § 264(v) (4). 
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sured State bank if its capital stock, or its surplus will be less 
than the capital stock or surplus, respectively, of the converting 
bank at the time of the shareholders’ meeting approving such 
conversion, without prior written consent by the Comptroller of 
the Currency if the resulting bank is to be a District bank, or 
by the Board of Governors of the Federal Reserve System if the 
resulting bank is to be a State member bank (except a District 
bank), or by the Corporation if the resulting bank is to be a State 
nonmember insured bank (except a District bank). No insured 
bank shall (a) merge or consolidate with an insured State bank 
under the charter of a State bank or (b) assume liability to pay 
any deposits made in another insured bank, if the capital stock 
or surplus of the resulting or assuming bank will be less than the 
aggregate capital stock or aggregate surplus, respectively, of 
all the merging or consolidating banks or of all the parties to 
the assumption of liabilities, at the time of the shareholders’ meet- 
ings which authorized the merger or consolidation or at the time 
of the assumption of liabilities, unless the Comptroller of the Cur- 
rency shall give prior written consent if the assuming bank is to 
be a national bank or the assuming or resulting bank is to be a 
District Bank; or unless the Board of Governors of the Federal 
Reserve System gives prior written consent if the assuming or 
resulting bank is to be a State member bank (except a District 
bank); or unless the Corporation gives prior written consent if 
the assuming or resulting bank is to be a nonmember insured 
bank (except a District bank). No insured State nonmember in- 
sured bank (except a District bank) shall, without the prior 
consent of the Corporation, reduce the amount or retire any part 
of its common or preferred stock, or retire any part of its capital 
notes or debentures.” 


CONTINUED DEPOSIT INSURANCE 

Sec. 6. Section 12B (e) (2) of the Federal Reserve Act (title 12, 
U. S. C., sec. 264 (e) (2)),°° is amended by adding at the end thereof 
the following sentences: “A State bank, resulting from the conversion 
of an insured national bank, shall continue as an insured bank. A State 
bank, resulting from the merger or consolidation of insured banks, or 
from the merger or consolidation of a noninsured bank or institution 
with an insured State bank, shall continue as an insured bank.” 


EFFECT OF TERMINATION OF INSURANCE OF 
MEMBER BANKS 
Sec. 7. The last sentence of section 12B (i) (2) of the Federal 
Reserve Act (12 U. S. C., sec. 264 (1), (2), is amended to read as 





* 12 US.C.A. § 264(e) (2). 
" 12 US.C.A. § 264(i) (2). 
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vii tiie OM 
follows: “Except as provided in paragraph (2) of subsection (e) of 
this section, whenever a member bank shall cease to be a member of 
the Federal Reserve System, its status as an insured bank shall, with- 
out notice or other action by the board of directors, terminate on the 
date the bank shall cease to be a member of the Federal Reserve System, 
with like effect as if its insured status had been terminated on said date 
by the board of directors after proceedings under paragraph (1) of 
this subsection.” 


CONTINUED MEMBERSHIP IN THE FEDERAL 
RESERVE SYSTEM 


Sec. 8. Section 9 of the Federal Reserve Act (title 12, U. S. C., sec. 
321), as amended,” is amended by inserting after the first paragraph 
thereof the following new paragraph: 


“Upon the conversion of a national bank into a State bank, or the 
merger or consolidation of a national bank with a State bank which 
is not a member of the Federal Reserve System, the resulting or con- 
tinuing State bank may be admitted to membership in the Federal 
Reserve System by the Board of Governors of the Federal Reserve 
‘System in accordance with the provisions of this section, but, other- 
wise, the Federal Reserve bank stock owned by the national bank shall 
be canceled and paid for as provided in section 5 of this Act. Upon the 
merger or consolidation of a national bank with a State member bank 
under a State charter, the membership of the State bank in the Federal 
Reserve System shall continue.” 


SEPARABILITY CLAUSE 
Sec. 9. If any provision of this Act, or the application thereof to 
any person or circumstance, is held invalid, the remainder of the Act 
and the application of such provision to other persons or circumstances 
shall not be affected thereby. 


Approved August 17, 1950. 





12 US.CA. § 821. 





BANKING DECISIONS 


In this department are published each month all of the important deci- 
sions of the Federal and State Courts imvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Issuance of Check Not Payment Despite Bank’s 
By-Laws to The Contrary 





Volpe v. Emigrant Industrial Savings Bank, New York Supreme Court, 
Westchester County, 99 N. ¥Y. Supp. (2d) 6 





The receipt of a check drawn by a bank on another bank to the 
order of depositor, held to constitute payment to depositor only when 
check was paid, notwithstanding bank’s by-law providing that is- 
suance of a check shall constitute final payment. 

Where New York banker had paid balances due on savings account 
to the guardian of depositor’s estate appointed in North Carolina, 
depositor was not barred from later suit to recover balances since 
guardian had not obtained an ancillary appointment in New York. 


SCHMIDT, J.—Two actions tried together, without a jury by stipu- 
lation, are herein involved in one of which the plaintiff seeks to recover 
from the Emigrant Industrial Savings Bank the sum of $5217.37 and 
in the other of which the plaintiff seeks to recover the sum of $2656.49 
from the Manhattan Savings Bank. These amounts the plaintiff claims 
the defendants paid to Joseph Volpe, as guardian of the plaintiff ap- 
pointed by the Courts of North Carolina, in which State the plaintiff 
had for about 6 months been visiting his son Joseph Volpe and in which 
State he was found to be incompetent. 

The plaintiff seeks to recover these amounts from the respective de- 
fendants on the ground that they were without authority or right to pay 
the same to Joseph Volpe, the guardian appointed by the courts of North 
Carolina and that it was necessary for the guardian in North Carolina to 
have ancillary proceedings instituted in New York before he would be 
entitled to receive such amounts. 


The facts in these cases present a very complicated situation. The 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1223. 
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plaintiff Antonio Volpe resided for many years in the State of New York. 
During the course of time he had made deposits in the two defendant 
banks with the result that on the 19th day of April, 1945 the plaintiff 
had on deposit in the said Banks the above mentioned amounts. In the 
case of the Emigrant Industrial Savings Bank the record shows that the 
plaintiff prior to April 19, 1945 had called at that bank and requested 
that his money on deposit be paid only to him personally and to this, 
that defendant bank agreed, and so noted on its records. The deposits 
were in each case subject to the rules of the respective banks. In the 
case of the Emigrant Industrial Savings Bank the following rule was 
in existence on April 19, 1945: 

“Section 6. All withdrawals must be made personally or by a proper 
order in writing, and upon presentation of the passbook. Payments may 
be made in coin, bills or checks at the option of the Bank, and the issu- 
ance by the Bank of a check or checks drawn upon any other Bank or 
Banks with which funds of the Bank are deposited to the order of the 
depositor, or if the depositor shall have so requested, to the order of any 
other person or persons, shall constitute final payment and discharge the 
Bank from any further liability for the amount thereof.” 

On April 19, 1945 the plaintiff presented himself with his passbook 
at the respective banks and withdrew from the Emigrant Industrial Sav- 
ings Bank the sum of $5,000 and from the Manhattan Savings Bank the 
sum of $2600. Both withdrawals were by checks made to his order, the 
first check being drawn on the Chemical Bank of New York and the 
second check on the Corn Exchange Bank. In both instances the amount 
of the check was recorded as a withdrawal in his passbook and his 
account charged accordingly. These checks together with his passbooks 
he kept in his possession when shortly after the withdrawal he went 
with his son Joseph to Rutherfordton, North Carolina for a visit. He 
personally never cashed either of these checks nor withdrew the balance 
from either savings account. 


After staying in North Carolina with his son Joseph until about 
October 29, 1945 the plaintiff decided to return to New York City. Hav- 
ing in his possession the said two bank books and the two checks he took 
a taxi to Chesnee, South Carolina there to board a train. At that time 
he had with him all of his other personal possessions which were in a 
valise given him by his son. While waiting for the train at Chesnee, 
South Carolina he was taken into custody by a sheriff from North Caro- 
lina and on arriving at the jail in Rutherfordton his possessions, includ- 
ing the bank books and the checks, were taken from him. Without any 
charge against him he was detained in jail about a month and then was 
adjudged an incompetent person and placed in a mental hospital in North 
Carolina. His son Joseph was appointed his guardian and in due time he 
qualified, filed a surety bond for $20,000 for the faithful performance of 
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his duties and entered upon the administration of Antonio Volpe’s estate. 
In the course of time Joseph, acting as such guardian, deposited the 
aforementioned checks in the Security Bank and Trust Company of 
Rutherfordton, North Carolina in an account entitled “Joseph A. Volpe, 
Guardian of Antonio Volpe, Incompetent”. The checks reached the 
banks on which they were drawn with certified copies of the Letters of 
Guardianship attached and were paid. 

Sometime thereafter the balance remaining in each of the above men- 
tioned accounts was withdrawn by the guardian and paid to him as 
guardian by check of the respective banks. These checks were paid by 
the respective banks after deposit thereof in the Scurity Bank and Trust 
Company of Rutherfordton, North Carolina in the account of Joseph 
Volpe, as such Guardian. 


The plaintiff remained in the hospital in North Carolina until Sep- 
tember of 1947 when he was released and immediately returned to New 
York. He came to New York with his brother Vincent and his son-in- 
law George Eichmeyer and before leaving for New York two checks 
drawn on the guardian account to the order of George Eichmeyer were 
given to Eichmeyer, totaling $250. These were to defray expense of 
the trip and to provide support and maintenance for the Plaintiff in New 
York for a month. Other checks were also sent to Eichmeyer for use 
of the plaintiff by the guardian and certain other checks were sent to the 
plaintiff by the guardian, the total amount of these payments being 
$1275.00. 

In August of 1948 the plaintiff returned to North Carolina and in- 
stituted a proceeding in the Superior Court of North Carolina to ter- 
minate the guardianship, to have himself declared competent, and to 
obtain an accounting and for that purpose the plaintiff engaged local 
counsel. That proceeding was decided against the plaintiff and a judg- 
ment was entered denying the petition and continuing the guardianship. 
From this the plaintiff appealed and his appeal is now pending. 

On January 3, 1949 the plaintiff made demand on the banks for the 
relief which he now seeks and later in that same month instituted these 
actions. 

The answers of the defendants deny the material allegations of the 
complaint and Emigrant Industrial Savings Bank sets up the following 
defenses in its amended answer: 


1. That prior to the commencement of this action the defendant 
fully paid, satisfied and discharged the plaintiff’s alleged claim. 

2. That the plaintiff on October 29, 1945 was adjudicated a person 
non compos mentis in the State of North Carolina and commited to a 
hospital therein, that his son Joseph was duly appointed his guardian, 
that the guardian obtained payment of the moneys which had previously 
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been on deposit with the bank to the credit of Antonio Volpe and that 
said Antonio Volpe instituted and prosecuted to judgment a proceeding 
in North Carolina against Joseph Volpe for the termination of the guard- 
ianship and an account and that by reason thereof the plaintiff ap- 
proved the acts of the defendant and elected a remedy at variance with 
the allegations of the complaint. 

3. That at the time of the withdrawal of the said funds from the 
defendant’s bank the withdrawal was subject to the By-Laws of the bank 
which provided, among other things, that the issuance by the bank of a 
check drawn upon any other bank to the order of the depositor consti- 
tuted final payment and discharge of the bank. 

4. That by the laws of the State of North Carolina Joseph Volpe, 
the guardian, upon his appointment and qualification as such obtained 
good title to the check and was authorized to collect the same. 


5. Laches on the part of the plaintiff. 


6. Estoppel of the plaintiff by reason of certain payments made to 
him by Joseph Volpe, guardian. 

7. That the determination of the courts of North Carolina was a full 
determination of the matter and under the Constitution entitled to full 
faith and credit in the courts of the State of New York. 


The defendant Manhattan Savings Bank by its amended answer sets 
forth $ defenses therein, viz: 


1. That the defendant has fully paid, satisfied and discharged the 
plaintiffs alleged claim. 


2. That the plaintiff is not of legal capacity to sue because of his 
adjudication as an incompetent by the court of North Carolina, by which 
court Joseph Volpe was duly appointed guardian and is still legally con- 
stituted and acting as guardian and that the plaintiff has never been 
restored to capacity. 


8. That prior to the institution of the present action plaintiff duly 
elected to recover the proceeds of his alleged claim from Joseph A. Volpe 
guardian in a proceeding in the Superior Court of North Carolina, which 
proceeding is now pending, and that the plaintiff was at all times men- 
tioned in the pleadings a resident of the State of North Carolina. 


The defenses which are set up in the amended answer of the Emigrant 
Industrial Savings Bank are disposed of as follows: 


[1] The first defense need not be given any consideration, the fact 
is that the plaintiff personally has never been paid. 

[2] As to the second defense it is true that the plaintiff was found 
to be incompetent in North Carolina. ‘That very fact negatives an ability 
on his part to make an election in that state or to approve of the acts of 
the defendant. In New York he has not been found incompetent but to 
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hold, that by accepting certain payments from his son, he has approved 
the acts of the defendant it must be shown that he ratified and approved 
with full knowledge of the facts. This has not been done and, in fact, 
from the testimony the court finds the opposite to be true. 


[8] The plaintiff by seeking to terminate the guardianship in North 
Carolina made no election of remedy. He was there concerned only with 
having himself declared competent in that jurisdiction and in endeavor- 
ing to obtain an accounting of the proceedings of the guardian. He was 
unsuccessful in this. The remedy here sought is entirely different. It is 
sought on the basis of his competency in New York not on a basis of his 
incompetency in North Carolina, and on a basis of his residence in New 
York and the remedy sought is against a different party. See Section 
112-a of the Civil Practice Act and International Aircraft Trading Co., 
Inc., v. Manufacturers Trust Company, 297 N.Y. 285, 79 N.E.2d 249. 


[4, 5] As to the third defense there is no question that the by-laws 
of the bank providing that the issuance of a check to the order of a de- 
positor is payment by the bank, was in full force and effect at the time 
of the transaction in question. It is the opinion of this court however 
that this by-law would not discharge the bank unless the money repre- 
sented by the check was actually paid to the plaintiff or to one properly 
authorized to receive it in his behalf and that such a by-law is not abso- 
lute and must depend in its interpretation upon the decisions of the 
courts which generally are to the effect that receipt of such a check 
constitutes payment only when the check is paid in due course. Szwento 
Juozupo Let Draugystes v. Manhattan Savings Institution, 178 App. 
Div. 57, 164 N. Y. S. 498 and Siegel v. Kovinsky, 93 Misc. 541, 157 
N.YS. 340. 


[6] As to the fourth defense as to this contention there certainly is 
a question and it is the court’s determination that the guardian did not 
obtain good title to the check. As a matter of fact the check was taken 
from the plaintiff after his arrest in South Carolina by a sheriff of North 
Carolina without warrant or other proper authority with the full knowl- 
edge of the guardian and it might almost be said at his behest. Section 
94, Negotiable Instruments Law. 


[7] As to the fifth defense the plaintiff was guilty of no laches. 
He acted with reasonable promptness after his incarceration for 2 years 
in the North Carolina mental hospital and his release from Grasslands 
Hospital where he was confined for injuries received in an automobile 
accident. He acted with reasonable promptness under all the circum- 
stances. See Bank of British North America v. Merchants’ National 
Bank of City of New York, 91, N.Y. 106. 


[8] As to the sixth defense these payments were made some to him 
and some to his son-in-law at varying times and there is nothing in the 
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record to indicate that he knew the exact source of the money. He is a 
man unable to read and write, who had been, it is claimed mentally un- 
balanced, who had suffered from an accident and did not know all the 
circumstances of the acts which it is charged constitute an estoppel. It is 
significant that when the Plaintiff left for his home in New York the son 
promised to send his property to him. 

[9] As to the seventh defense there was no determination in the 
North Carolina Court of the issue of residence or the issue of the pro- 
priety of the payments made by the Bank. It cannot be said under these 
circumstances that the determination of the North Carolina court, which 
dealt only with the competency of the plaintiff in North Carolina and 
his right to an accounting from the guardian, is a full determination of 
the matters here at issue. 

The defenses in the amended answer of the Manhattan Savings Bank, 
are disposed of as follows: 

As to the first defense the fact is that the Plaintiff personally has 
never been paid. 

[10] As to the second defense, it may be said that the plaintiff has 
never been adjudicated an incompetent by the courts of this state and 
for the purpose of proceeding with his remedy in this action, must be 
regarded as fully competent and able to prosecute an action in the New 
York courts, 

As to the third defense, there was no election of remedy, the pro- 
ceeding in the North Carolina case being for a different purpose and 
against a different defendent, and different issues being decided. This 
Court finds that the Plaintiff has at all times been a resident of 
New York. 

[11, 12] Despite all the complicated circumstances and numerous 
defenses set forth above this action must be determined on the basis of 
the residence of the plaintiff. A careful reading of the minutes indi- 
cates that the plaintiff was a resident of the State of New York and that 
at the time of the proceedings in North Carolina was temporarily so- 
journing with his son Joseph. In this connection attention is called to 
the following decision made by Mr. Justice Hammer of the New York 
Supreme Court on or about June 26, 1946 in a proceeding for the appoint- 
ment of an ancillary committee of the plaintiff. 


“In re:- Volpe. This application for order to show cause for appoint- 
ment of ancillary committee of an alleged incompetent resident of North 
Carolina is denied without prejudice to another application on notice 
and proper papers containing sufficient evidentiary facts of residence. 
The residence in North Carolina and the supplemental affidavit is not 
sufficient where, as here, there is indication of residence in New York, 
in which event an ancillary guardian could not be appointed (Matter 
of McHie, 233 App. Div. 388 [253 N. Y. S. 166]) .” 
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Thus the effort to have the plaintiff adjudged in this State to be a 
resident of North Carolina failed. The attempt to secure the adjudica- 
tion evidences doubt as to his residence in North Carolina on the part 
of one of those who now asserts it. 

The plaintiff came to this country in 1893, became a citizen of the 
United States and ever since coming to this country has been a resident 
of the State of New York. Unable to read or write, he nevertheless 
earned his living shining shoes in this State. Here he opened his bank 
accounts that in the Emigrant Industrial Savings Bank in 1922 and that 
in the Manhattan Savings Bank in 1919. These were the accounts from 
which the moneys here sued for were withdrawn. It is significant that 
he did not close either of these accounts before going to visit his son 
Joseph. Had he intended to make North Corolina his residence it does 
not seem probable that he would have kept these accounts or carried 
about with him for about six months the two checks, which he had in his 
possession when he attempted to return to his home State of New York. 
It is significant also that while pressing his claim in North Carolina, for 
an accounting and adjudication of competency he asserted his residence 
to be in the State of New York, and the North Carolina Court made no 
finding as to his place of residence, apparently treating him as a person 
in need of care, without regard to his residence. 

Having reached the conclusion that the plaintiff has at all the times 
referred to in the pleadings been a resident of this State the determina- 
tion of the actions must be made in accordance with the settled law of 
this State, that a fiduciary appointed in another State for a resident 
of this State can legally obtain possession and title of his ward’s property 
in this State, only through ancillary appointments in this State. Matter 
of Curtiss, 199 N.Y. 36, 92 N.E. 396; Gasper v. Wales, 223 App. Div. 89, 
227 N.Y.S. 421; Stock v. Mann, 255 N.Y. 100, 174 N.E. 76; Liffiton v. 
National Savings Bank of City of Albany, 267 App.Div. 32, 44 N.Y.S.2d 
770, affirmed 293 N.Y. 799, 59 N.E.2d 35; Roderigas v. East River Sav- 
ings Institution, 76 N.Y. 316, 32 Am.Rep. 309. 


Judgment for the plaintiff with costs in each action. 





Right of Holder to Recover from Drawer on 
Endorsement by Impostor-Payee 





Greenberg v. A & D Motor Sales, Inc. Appellate Court of Illinois, 93 N. E. 
Rep. (2d) 90 





The majority rule is that where a drawer delivers a check, draft, 
or bill of exchange to an impostor as payee, supposing he is the person 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §589, 594. 
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he has falsely represented himself to be, the impostor’s endorsement 
in the name by which the payee is described is regarded as a genuine 
endorsement as to subsequent holders in due course. 


Notwithstanding drawer’s strong contention in the present case 
that such an endorsement is a forgery and therefore “wholly inopera- 
tive. ..togive. ..aright. . . to enforce payment therefore” under 
the Illinois statute, the Lilinois court held that a good faith endorsee 
might recover on the instrument from the defrauded drawer. 


John M. Nagle, Chicago (Harold L. Eisenstein, Carl B. Aplon, 
Chicago, of counsel), for appellant. 


Edward D. Lapperre, Chicago, for appellee. 


FRIEND, P. J.—Plaintiff brought suit to collect the sum of $700.00 
the amount of a check dated August 25, 1948, executed by the defendant 
corporation and made payable to the order of one Wallace Gross. The 
check, endorsed with the name of the payee, had been presented to plain- 
tiff at his currency exchange and cashed by him. It was then deposited 
in his bank, South East National Bank. Subsequently the drawee bank, 
South Side Bank and Trust Company, returned the check to plaintiff's 
bank, together with an affidavit alleging that the endorsement of the 
payee’s name on the back of the check was a forgery, and plaintiff’s 
bank account was thereupon charged with the amount of the check. 
Pursuant to hearing, the court entered judgment in favor of plaintiff, 
from which defendant appeals. 


Defendant in its amended answer averred that plaintiff did not receive 
the check from the payee thereof, that the endorsement upon the check 
was not that of the payee therein named, Wallace Gross, that the sup- 
posed or pretended endorsement was a forgery, and that plaintiff had no 
valid or legal title to the check. 


The only witness upon the hearing was the plaintiff, Max Greenberg, 
whose currency exchange at 750 East 51st street was only a few doors 
from the place of business of the defendant, A & D Motor Sales, Inc. 
Greenberg testified that on August 25, 1948 “a party came in to cash 
the check and made himself known by various identifications, a driver’s 
license. He stated his name was Wallace Gross and asked me to cash 
the check. I told him he would have to show identifications and that 
I would have to call further. I telephoned David Eisenstein who was 
the signer of the instrument. I know Mr. Eisenstein for some time and 
knew I was talking to him. I told him I had a check for $700.00 and 
asked him if the check was good and told him it was presented for 
cashing. He said he had bought a car and that the check was good and 
that it was all right to cash the check. I then required further identi- 
fication and made notes on the back of the check. The check was 
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endorsed in my presence and delivered to me and I paid him the face 
value of the check, $700.00 minus my fee of $3.37. I deposited the check 
for collection in my bank. It was paid. It was returned a few days 
later and my account charged with $700.00.” 


From the brief record and testimony presented upon the hearing, 
it appears that a person who made himself known as Wallace Gross sold 
an automobile to defendant, for which he received a check payable to 
Wallace Gross for $700.00. Defendant was undoubtedly under the 
impression that the person to whom it delivered the check payable to 
Wallace Gross, bore that name, and it intended that he have the pro- 
ceeds thereof. Almost immediately after the check was drawn, it was 
presented at the currency exchange for cashing, and plaintiff, subsequent 
to talking with one of defendant’s agents and securing his approval to 
cash that particular check, cashed it. Plaintiff had no knowledge of 
any irregularities. 

Defendant stresses the point that no reply was filed to its amended 
answer, and that no evidence was offered at the trial to rebut the defense 
of forgery. Examining the abstract, we find in plaintiff’s statement of 
claim the allegation that “defendant issued to a certain person purport- 
ing to be Wallace Gross, its certain check number 14229 in the amount 
of $700.00; that on said date, and subsequent to its delivery to said 
person allegedly Wallace Gross, plaintiff became the holder in due course 
of said check, for value, and without knowledge of any defenses between 
the parties thereto, nor of any defects thereof.” In its original answer 
defendant admitted that on “August 25, 1948, it issued a certain check 
to Wallace Gross in the sum of $700.00, but denies that on said date, or 
any subsequent date thereto, the plaintiff became the holder in due 
course of said check for value and without knowledge of any defense 
between the parties nor of any defects thereof.” The amended answer 
contains substantially the same averments. It thus appears that de- 
fendant at no time denied the important allegation that it had issued a 
check to “a certain person purporting to be Wallace Gross,” and that 
“subsequent to its delivery to said person allegedly Wallace Gross, plain- 
tiff became the holder in due course of said check.” There being no 
denial of this material allegation, it was not necessary for plaintiff to 
reply to the amended answer; upon the face of the pleadings it stands 
admitted that the person to whom defendant issued the check which 
was later cashed by plaintiff, was an impostor; and this is important 
because the statute and the ordinary rules applicable to forgery of nego- 
tiable instruments are not applicable to the circumstances of this case, 
as will hereinafter appear. That the person who received the check 
from defendant and who cashed it at plaintiff's currency exchange 
was an impostor also appears from the following testimony of plaintiff: 
“I saw the person who made the statement it was a forged endorsement. 
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He was not the person who delivered the check to me.” Under: the 
“impostor rule,” “a majority of the courts adhere to the rule that where 
the drawer delivers a check, draft, or bill of exchange to an impostor as 
payee, supposing that he is the person he has falsely represented himself 
to be, the imgostor’s endorsement in the name by which the payee is 
described is regarded as a genuine endorsement as to subsequent holders 
in good faith.” Security-First Nat. Bank of Los Angeles v. United States, 
9 Cir., 103 F. 2d 188, 190. Russell v. Second Nat. Bank of Paterson, 
136 N. J. L. 270, 55 A. 2d 211, 215, contains an exhaustive discussion 
of the principles involved, and cites numerous authorities supporting 
the view that “where the drawer delivers a check to an impostor as payee 
supposing that he is the person he had falsely represented himself to be, 
the impostor’s subsequent endorsement of the paper in the name by 
which the payee is described is to be regarded as a genuine endorsement 
between the drawer and the drawee who pays the paper on such endorse- 
ment.” 

The defense is predicated chiefly on the contention that since the 
endorsement on the check was a forgery, plaintiff is precluded from re- 
covery under chapter 98, paragraph 43 of the Illinois Revised Statutes 
1949, which provides that “Where a signature is forged or made without 
authority, it is wholly inoperative, and no right to retain the instrument 
or to give a discharge thereof, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signature, unless 
the party against whom it is sought to enforce such right is precluded 
from setting up the forgery or want of authority.” However, the authori- 
ties are fairly in accord in holding that, under the circumstances presented 
in the case at bar, the impostor’s endorsement in the name by which 
the payee is described is to be regarded as a genuine endorsement between 
the drawer and the drawee who pays the paper on such endorsement— 
and is not a forgery. Consequently, the statute upon which defendant 
relies is inapplicable. Montgomery Garage Co. v. Manufacturers’ Lia- 
bility Ins. Co., 94 N. J. L. 152, 109 A. 296, 22 A. L. R. 1224; Emporia 
National Bank v. Shotwell, 35 Kan. 360, 11 P. 141, 57 Am. Rep. 171; 
Jameison & McFarland v. Heim, 43 Wash. 153, 86 P. 165; Land-Title 
& Trust Co. v. Northwestern Nat. Bank, 196 Pa. 230, 46 A. 420, 50 
L. R. A. 75, 79 Am. St. Rep. 717; McHenry v. Old Citizens’ Nat. Bank, 
85 Ohio St. 203, 97 N. E. 395, 38 L. R. A., N. S., 1111; Boatsman v. 
Stockmen’s Nat. Bank, 56 Colo. 495, 138 P. 764, 50 L. R. A., N.S., 107; 
Brannan’s Negotiable Instruments Law Annotated, 6th ed., pp. 349-358. 


The Effect of Imposition by Impersonation in the Law of Bills and 
Notes is briefly but pointedly discussed in an early article appearing in 
$4 Harvard Law Review 76, in which it is said that “where the 
impostor is physically present, the intent of the victim to deal with 
the personality before him is deemed paramount [citing several cases]. 
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The intent to deal with the individual whom the impostor is imper- 
sonating is exnecessitate disregarded.” Continuing, the author makes 
the following observation, also supported by authority: “Though the 
argument contra has been presented with much vehemence, it is hard 
to see why any loss due to fraudulent impersonation should fall upon 
the indorsee. . . . To cleave too closely to the contention that this is a 
forgery through which the holder cannot acquire any rights is fallacious. 
. .. Before we can say that there has been a forgery defeating any rights 
of the purchaser against the drawer, we must first determine whether 
the person who purports to sign is the person intended by the drawer 
to sign. To decide that there has been a forgery begs the very question 
in issue. Again, too much emphasis should not be laid on the name. 
A name is not the sole method of designating an individual. If the 
name per se were controlling, then a John Smith who wrongfully in- 
dorsed a check payable to John Smith, another individual, should pass 
a good title to the instrument. But such is not the law; the man who 
was intended as payee should indorse, and no other... . 

“In these cases, the negligence or diligence of the defrauded party— 
generally the drawer of the instrument—should not as a rule, be 
material in determining his liability. Nevertheless a rule which will 
protect the bona fide purchaser accords with justice. The consequences 
of the mistake should fall upon the drawer rather than on the purchaser, 
since the mistake is primarily the former’s, whether he has himself been 
deceived or has deliberately tried to shift the burden of identification by 
giving the impostor a negotiable instrument instead of cash. The fraud 
upon the drawer facilitated a fraud upon the purchaser. In short, the 
defrauded drawer of the instrument should have an equitable or per- 
sonal defense rather than a legal or real defense. No difficulty should 
be experienced in handling the variety of facts which may be presented, 
if impersonation is treated like fraud and not like forgery. In this 
way some certainty, an undoubtedly desirable attribute in this branch 
of the law, can be approximated.” 

The defendant in this proceeding is engaged in the business of 
buying and selling automobiles, and in such occupation it should be 
required to give careful consideration to the ownership and title of any 
car that it purchases. If it had been a cash transaction and defendant 
had made an error such as appears to have been made in this instance, it 
would, as a practical matter, have slight recourse; it should not have 
greater protection because it issued a check and induced plaintiff to 
cash it. Plaintiff in his part of the transaction took every precaution 
that could be taken consistent with the orderly conduct of a currency 
exchange. He called Eisenstein, whom he knew well, and ascertained 
from him the fact that the check had been issued to the person who 
presented it for cashing at the exchange, and also examined the identi- 
fication data. 


The authorities cited and the numerous cases referred to therein 
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are in consonance with the “impostor rule” that the endorsement in 
the name by which the payee was described, and under the circum- 
stances presented here, constituted a genuine endorsement as to plaintiff 
who cashed the check in good faith. Accordingly, the finding and judg- 
ment of the Municipal Court should be affirmed, and it is so ordered. 


Finding and judgment affirmed. 
SCANLAN and SCHWARTZ, JJ., concur. 





Notation of Business Transaction as Affecting 
Negotiability 





Lambright v. Heck, Court of Appeals of Ohio, 93 N. E. Rep. (2d) 45 





A notation on the face of a promissory note that it was given 
in payment for certain real estate was not incorporated into the 
instrument so as to require a tender of a deed as a condition to 
suit on the note, nor did the notation affect the negotiability of the 
instrument. 


Francis M. Marley, Fostoria, for appellant. 
Guernsey & Guernsey, Fostoria, for appellees. 


CONN, P.J.—This action was begun by plaintiff July 10, 1948, in 
the Court of Common Pleas against the defendants, Vaughn A. Heck 
and Jean A. Heck, husband and wife, on a promissory note in the 
principal sum of $1,000, dated July 10, 1947, due on or before one year 
after date without interest if paid when due. 

Pursuant to the authority of the warrant of attorney incorporated 
in the note, an answer was filed waiving the issuance and service of 
process and confessing judgment in the amount of $1,060.83 and costs. 
On the same day, judgment was entered for that amount, execution 
was issued and levy made on a 1941 Buick sedanet automobile. On 
motion of defendants, the judgment was set aside and suspended, the 
execution issued thereon stayed, and defendants were given leave to 
answer forthwith. 

Separate answers were filed by each defendant. The defendant Jean 
A. Heck alleged that at the time she signed the note she was a minor 
and that she disavowed the same, and for a second offense, averred that 
she signed the note by reason of false representation made by plaintiff 
that she was signing an option to purchase three lots. The answer of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) 8936. 
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defendant Vaughn A. Heck contains four defenses—a general denial, 
want of consideration, failure of plaintiff to tender a deed for the lots 
described on the face of the note for the purchase of which the note 
was given, and that the defendant was induced to sign the note by false 
representation that he was signing an option to purchase such lots. 

Separate replies were filed to the answers, denying the allegations 
therein. It was further averred that the note was signed as a part 
of the purchase of real estate under the provisions of the Servicemen’s 
Readjustment Act of 1944, 38 U. S. C. A. § 693 et seq.; that the 
note was given by defendants to plaintiff to cover the balance of the 
purchase price of four lots adjoining each other, one being improved 
with a dwelling, and the other three unimproved. 

The issues raised on the pleadings embrace the right of defendant 
Jean A. Heck to avoid payment on the ground of infancy, the validity 
of the note sued on, and the necessity of plaintiff tendering a deed to 
defendants for the three lots as a condition precedent to the main- 
tenance of his action on the note. 

The issues were submitted to the court, jury trial being waived, 
and a finding and judgment were entered for defendants, from which 
plaintiff appeals on questions of law. 

The errors assigned by plaintiff are substantially grounded on the 
adverse finding and judgment of the trial court on the above issues. 

1. At the conclusion of plaintiffs evidence, the court sustained 
the motion of defendant Jean A. Heck, dismissing the action as to her 
on the ground of her minority. and her disavowal of obligation on the 
note. 

It is undisputed that the defendants agreed to purchase the four 
lots and dwelling house, including some furniture and an automobile, at 
the total price of $6,000, on condition that a loan under the Servicemen’s 
Readjustment Act could be obtained; that no such loan could be ob- 
tained, except on the one lot on which was located the dwelling; that 
defendants obtained a loan of $4,950 and paid $50 cash, which plaintiff 
accepted for the dwelling house and lot, including the furniture and 
automobile. For the remainder of the agreed price of $1,000 for the 
unimproved lots, plaintiff accepted the $1,000 note of defendants sued 
on in this case. 

Section 8023-1, General Code, provides: “. . . any person who is 
eligible for a loan under the servicemen’s readjustment act of 1944 
or any amendments thereto, whether or not said person or his or her 
spouse is a minor, is authorized and empowered, . . . to execute any 
and all contracts, notes, . . . under the servicemen’s readjustment act 
of 1944... .” 


The loan having been made on the lot improved with the dwelling 
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house, excluding the three unimproved lots which were not purchased 
with the proceeds of the loan, the statute would have no application 
in determining the validity of the note or the issue of Jean A. Heck’s 
liability thereon. The court did not err in dismissing this action as 
to the defendant Jean A. Heck. 

2. The issue of the validity of the note is raised on the alleged false 
representation of plaintiff that defendants were signing an option to 
purchase the lots and that they signed the note without reading it or 
knowing its meaning or import. 

The evidence shows that immediately following the final steps taken 
in the matter of the loan, the parties went to the office of an attorney 
known to all of them and that plaintiff told the attorney, in the 
presence of defendants, that they “wanted a note.” The note was 
prepared by the attorney now representing the defendants in this action. 
while the parties waited. After the note was prepared, the defendants 
then and there signed the note and it was deliverd to plaintiff. 

The record contains no credible evidence of any false representation 
on plaintiff's part whereby the defendants were induced to sign the 
note. The claim of defendants is incredible that it was executed under 
the belief that it was an option. We conclude that this assignment of 
error should be sustained, as this defense is wholly without merit. 

8. It is conceded that plaintiff did not tender to defendants a deed 
for the three lots as a condition precedent to the commencement and 
maintenance of this action. The promissory note sued on 1s an uncon- 
ditional promise of the makers to pay a certain sum of money and is 
in the usual form of a negotiable instrument prescribed in the statute. 
Section 8106, General Code. 

The notation on the face of the note that it was given in payment 
of the three lots is not incorporated in the body of the instrument as a 
condition or reservation and does not modify the note with respect to 
its character as an unconditional promise or as a negotiable instrument. 


Section 8108, General Code, provides: 


“An unqualified order or promise to pay is unconditional within 
the meaning of this chapter, though coupled with: 


* * * * * * * * 


“2. A statement of the transaction which gives rise to the instrument.” 

Mansfield Savings Bank v. Miller, 2 Ohio Cir. Ct. R. 96, 1 O. C. D. 
$81; Cincinnati Brush & Mop Mfg. Co. v. Weber, 35 Ohio App. 506, 
172 N. E. 568. 


The evidence clearly shows that the promissory note sued on was 
executed and delivered by defendants pursuant to an oral agreement 
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between the parties for the sale and purchase of the three lots. There 
is no claim that plaintiff did not own the lots, that he was unable to 
convey them, or that, for any other reason, plaintiff would not or could 
not perform. The promise of the plaintiff to convey the lots to defend- 
ants is a sufficient consideration for the promissory note executed by 
defendants and on which plaintiff claims in this case. 29 Ohio Juris- 
prudence, 909, Section 121. d 

Furthermore, the note being a negotiable instrument, the law pre- 
sumes it to have been issued for a valuable consideration. Section 8129, 
General Code. The defense of want of consideration is without sup- 
port, either on the evidence or under the law. 

Was plaintiff required to make a tender of the deed as a condition 
precedent to bringing his action? Plaintiff contends that tender of a 
deed is not a condition precedent in this case for the reason that de- 
fendants informed plaintiff that they would not or could not pay the 
note and that a tender under these circumstances would have been 
useless. It has often been said that the law does not require the doing 
of a vain thing. 39 Ohio Jurisprudence, 133, Section 2. George Wiede- 
mann Brewing Co. v. Maxwell, 78 Ohio St. 54, 84 N. E. 595. 

It is further urged by plaintiff that plaintifi’s agreement to convey 
the lots and the defendants’ agreement to pay the note were not de- 
pendent covenants. On the other hand, defendants contend that the 
note was in the nature of a land contract as it was stated on the face 
of the note the purpose for which it was given. The case of Will-O-Way 
Development Co. v. Mills, 122 Ohio St. 242, 171 N. E. 94, is relied on. 
That was an action to recover the balance due on a land contract and 
it was held that as the purchase price was payable in installments, the 
covenants were dependent and that the vendor could not recover a 
judgment for the balance due, which included the final installment, 
in the absence of tender. In the instant case the covenants are not 
mutually dependent but clearly independent. 

It is the opinion of this court that the unconditional promise to pay 
the principal of the note and the covenant to convey the lots were 
independent covenants, and for this further reason plaintiff may main- 
tain his action on the note against the defendant Vaughn A. Heck 
without tender of a deed as a condition precedent. 

The order vacating the judgment as to Jean A. Heck is affirmed, 
and the order as to Vaughn A. Heck suspending the judgment and 
staying execution is reversed. The judgment in favor of plaintiff and 
against Vaughn A. Heck and the execution and levy made pursuant 
thereto are restored and this cause is remanded to the Common Pleas 
Court for further proceedings. 


Judgment reversed in part. 


CARPENTER and FESS, JJ., concur. 
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Subrogation Denied Endorser Honoring Note 
Transferred Without Recourse 





Wood’s Garage & Implement Co. v. McAllen State Bank, Court of Civil 
Appeals of Texas, 231 S. W. Rep. (2d) 492 





Where note and chattel mortgage were given seller as part of pur- 
chase price on a tractor and seller assigned note, without recourse, 
to bank which had taken second mortgage on the same tractor, seller’s 
payment of balance due on the note, without demand by the bank, 
discharged the first mortgage and did not entitle seller, by way of 
subrogation, to a position senior to the bank. 


Rankin, Kilgore & Cherry, Edinburg, for appellant. 
Strickland, Wilkins, Hall & Mills, Mission, for appellee. 


NORVELL, J.—This case is before us on findings of fact and conclu- 
sions of law. The findings of fact are not challenged except in the one 
particular hereinafter mentioned, so our statement of the case is taken 
therefrom. 

In January, 1947, A. J. Lacey, one of the defendants below who has 
not appealed, borrowed $300 from appellee, McAllen State Bank, which 
he used to pay part of the purchase price of a Caterpillar tractor. Lacey 
purchased the tractor from appellant, Wood’s Garage and Implement 
Company, and gave appellant a note and chattel mortgage to secure 
$406.15, payable in two installments of $200.20 and $205.95, respectively. 
He also gave a note and chattel mortgage to appellee bank for $300, 
which constituted a second lien upon the tractor. Both notes are dated 
January 29, 1947. 

The appellant endorsed the $406.15 note to appellee bank, “without 
recourse.” Lacey paid the first installment, but the second installment 
was paid by appellant, Wood’s Garage and Implement Company. The 
note was returned by the bank to appellant in a letter which recited 
that the note had been paid. Appellant took possession of the tractor 
and refused to acknowledge the bank’s asserted claim under the $300 
second mortgage. Appellant contended that it was subrogated to the 
right therefore held by the bank in and to the first mortgage by reason 
of its having paid off the last installment of the $406.15 note. 

On November 13, 1946, C. F. Wood, on behalf of Wood’s Garage and 
Implement Company, wrote a letter to the bank which contained the 
following statement or agreement: “In consideration of your handling 
various chattel mortgage notes for my account you are hereby advised 
that I will endorse all such notes, with recourse on me, and guarantee 
you payment thereof.” 

Appellant contends here that despite the “without recourse” endorse- 
ment on the note involved, it was secondarily liable thereon and conse- 
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quently subrogated to the rights of the original holder by reason of hav- 
ing paid the last installment due on said note. 

The trial court found that the bank had made no demand that ap- 
pellant pay the note. This particular finding is challenged by appellant, 
but is supported by the record. Mr. C. F. Wood arranged for one ex- 
tension of the second installment on the note and attempted to secure 
another extension, which the bank refused to grant. Wood did not testify 
that the bank demanded that he or his company pay the balance due 
on the note, but that the bank refused the request for a second exten- 
sion, whereupon he, Wood, paid the balance due on the note. 

From these facts, the trial court concluded, as a matter of law, that 
the appellant paid the final installment of the note “as a voluntary act, 
and for this reason acquired no rights by subrogation or assignment in 
and to said note and chattel mortgage securing it, and that such pay- 
ments fully liquidated the said note and operated as a discharge of the 
chattel mortgage securing the same.” 


The court further concluded that appellant’s actions in keeping the 
tractor and denying the validity of the bank’s asserted $300 mortgage, 
amounted to a conversion and consequently the bank was entitled to 
judgment against appellant for said sum of $300, together with interest, 
in the event the tractor could not be subjected to appellee’s asserted lien. 

The mortgage note for $406.15 was introduced in evidence. The en- 
dorsement of appellant thereon recites that it is “assigned and transferred 
to McAllen State Bank, McAllen, Texas, together with all right held by 
us securing payment thereof, without recourse, however, on the un- 
dersigned.” 

By a trial amendment, appellant pleaded that the bank called upon 
it “to pay said note in accordance with (appellant’s) endorsement 
thereon.” 

It is clear that appellant was not liable upon the endorsement ap- 
pearing on the note. Section 38 of the Uniform Negotiable Instrument 
Law, art. 5934, § 38, Vernon’s Ann. Civ. Stats. The parol evidence rule 
is applicable, Spurgin v. Denton County National Bank, Tex. Civ. App., 
235 S. W. 970, and it was not pleaded that the “without recourse” en- 
dorsement was the result of a mistake, or that it was actually intended 
by the parties that this particular note should be one of the “various 
chattel mortgage notes” to be endorsed “with recourse” in accordance 
with the letter of November 13, 1946. 

The bank’s $300 mortgage, although originally inferior to the $406.15 
mortgage, was a valid and enforcible obligation, Senterfitt v. Bradley, 
Tex. Civ. App., 60 S. W. 2d 815, 9 Tex. Jur. 121, § 35, when the first 
mortgage was finally paid off and discharged. 

None of appellant’s points discloses a reversible error and the judg- 
ment appealed from is accordingly affirmed. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Washington Supreme Court Upholds Spendthrift Trust 





Milner v. Outcalt, Washington Supreme Court, 136 Washington Decisions 668 


The holder of a promissory note brought an action to establish a 
lien on a certain trust. The note had been executed by the beneficiary 
under the trust and was secured by an assignment of his interest therein. 
The trust provided “No share or interest in either the principal or 
income of the trust estate shall be assignable or subject to anticipation 
in whole or in part by any of the beneficiaries thereof, and the trustee 
shall be under no obligation to and shall not recognize or give effect to 
any order, assignment, pledge, mortgage or any other attempted 
hypothecation or any other anticipation of payment, but shall pay the 
beneficiaries herein designated only, and only at the times and manner 
herein provided.” 

Held that the spendthrift provision was valid, and that the holder 
of the note, as a general creditor, was entitled to only that part of the 
trust income which had accrued and was ready for distribution. 


Exercise of Trustee’s Discretion to Make Payment of Principal; 
Right of Recall 





In re Knox, N. Y. Surrogate’s Court, Kings County, 124 N. Y. L. J. 29 


Widow was life beneficiary under a trust created by her husband. 
Trustees were authorized in their discretion to invade principal for 
widow’s comfort and welfare. Just prior to widow’s death trustee’s 
had agreed to reimburse her for medical services paid for by her. 
Trustees sent widow a check in the amount of the services, but stopped 
payment on the check when widow suddenly died. In a suit by the 
executrix of widow’s estate against trustees for the medical expenses, 
held, that the trustees, having exercised their discretion with respect 
to the payment of principal, could not revoke and were liable to execu- 
trix for the expenses incurred by widow. 
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Gift Following Limitation in the Nature of a Determinable Fee 
Held Void for Remoteness 





McMahon v. The Consistory of Saint Paul’s Reformed Church, Maryland 
Court of Appeals, No. 214 

Testator devised certain property to his wife for life or widowhood. 
Then to the church .. . “to use and apply the income and rents thereof 
solely to the payment of the salary of the minister .. . but should said 
income and rents be at any time used for or applied to an other purpose 
than the one herein specified, then this. devise to said [church] shall 
at once become void . . . and said property shall then vest absolutely 
in my said three children in fee simple . . .” 

After the death of the widow the church brought an action to obtain 
court approval of a proposed sale of the property. The court held, 
contrary to the contention of the heirs, that the gift to them was not 
in the nature of a right of reverter, but rather a limitation over after a 
fee simple defeasible. Such limitation was void as violating the rule 
against perpetuities and therefore the defeasible fee in the church 
became absolute. 


Jurisdiction of Probate Court to Order Sale of Foreign Leasehold 





Estate of Weeser v. Weeser, Rhode Island Supreme Court, No. 9090 


A Rhode Island testator owned a leasehold on certain Massachusetts 
realty. Testator’s wife, executrix under his will, petitioned the Rhode 
Island probate court for permission to sell the leasehold to herself 
individually. The court allowed the petition and ordered her to file 
an additional bond. Executrix was later removed for unfaithful per- 
formance and creditor brought an action on her bond. Held, that the 
probate court had no jurisdiction to authorize the sale of Massachu- 
setts realty, and therefore recovery on the bond was denied. 


Trustees Resisting Action to Surcharge Entitled to Counsel Fees 





Estate of Froelich, New York Surrogate’s Court, New York County, 
124.N. Y. L. J. 199 


Trustees were entitled to reimbursement from trust for counsel 
fees incurred in resisting unsuccessful attempt to surcharge them for 
breach of trust. 
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New York Trustee’s Powers of Investment—Testators Designation 
of Securities Held to Supplement the Legal List 





In re Hilliard, New York Surrogate’s Court, Westchester County, 124 
N. Y. L. J. 187 


Testator’s provision relating to trust investment powers read as 
follows: “I also authorize them to invest and from time to time to 
reinvest any portion of the trust estate in the bonds or preferred stock 
of [listing the types of securities] . . . and whether such investments 
may be of a nature then sanctioned by courts of equity or statute 
in the State of New York for the investment of funds, or not...” 

The court stated that the apparent intention of the testator was 
merely to enlarge the stautory investment powers of the trustees and 
not to limit them to the types of securities specified in the will. 


Gift to Remaindermen or Survivor Held to Vest on 
Death of Testator 





Estate of Walker, New York Supreme Court, Appellate Division, Third 
Department, 277 App. Div. 811 


Testator’s will provided that trust income be paid to his brother 
for life and on the brother’s death, “I give all my estate that may 
remain including said trust estate . . . to Walter Werthamer and Gertie 
Werthamer his wife, and to the survivor of them.” 

When Werthamer and his wife survived the testator but Werthamer 
died before the brother, the court held that one-half of the estate 
should be paid to the wife and the other half to the estate of Werthamer. 


Residuary Gift Held to Lapse and Pass as Intestate Property 





Morehouse v. Bridgeport-City Trust Co., Connecticut Supreme Court of 
Errors, August 8, 1950 


Testator’s residuary clause provided that the remainder of his 
estate be divided into six equal parts and be distributed among certain 
legatees “to him and his heirs absolutely.” When three of the name 
legatees predeceased the testator, the court concluded that the word 
“heirs” was intended as one of limitation and not of purchase. There- 
fore the gifts lapsed and passed as intestate property. 
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Fees of Legatee’s Attorneys Chargeable to Estate 





In re Graves, New York Surrogate’s Court, Monroe County, March 2, 1950 


Where attorney’s rendered services on behalf of the beneficiaries 
of an estate and the performance of such services resulted in the re- 
duction of executor’s commissions in the amount of $11,000, thereby 
increasing the beneficiaries’ distributive shares, attorneys’ compensa- 
tion could be properly charged to the general estate. 

Compare the case of Miller v. Stern, Massachusetts Supreme Judicial 
Court, July 26, 1950, where it was held that attorneys, who performed 
services in opposition to the will, for some of the persons interested in an 
estate, could not obtain compensation from the general estate since the 
services were not rendered on behalf of the estate nor did they confer 
benefits on it. 


Right of Alien Property Custodian in Escheated Funds 





United States v. Board of Finance, Pennsylvania Orphan’s Court, 
Dauphin County, No. 102 


Decedent died intestate, unmarried, and without issue. The 
Orphan’s court awarded the estate to the Commonwealth of Penn- 
sylvania. The Alien Property Custodian, finding the heirs and next 
of kin of decedent to be German nationals, filed an order vesting title 
to the estate in him. On refusal of the Commonwealth to recognize this 
order, held that the right of the Commonwealth was subordinate to 
that of the Federal Government and that any error in the Alien Property 
Custodian’s action must be determined within the machinery of the 
Trading with the Enemy Act. 


Commencement for Purpose of Statute of Limitations Not 
Obtained When Executor Not Named in Representative Capacity 





Bynner v. Jones, Ohio Supreme Court, 154 Ohio St. 184 (1950) 


In a proceeding to contest the validity of a will, defendant was 
served in his individual capacity as legatee, but not in his representative 
capacity as executor. The court dismissed the petition for want of 
jurisdiction, stating that under the statute “the executor must be made 
& party. ... Since this was not done within the statutory period, 
the action must fail.” 
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TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 





Estate Tax; Pension Annuitant’s Exercise of Option in Favor of Wife 





Estate of Howell v. Commissioner, U. S. Tax Court, 15 T. C. No. 34 


Decedent, prior to the date of his retirement under a pension plan 
under which he would receive an annuity, exercised an option thereby 
reducing his own annuity and providing one for his widow. Under 
the plan, employer, who had not as yet fully paid up the policy, might 
at any time request the insurance company to commence payments to 
decedent prior to the normal retirement date. Soon after decedent’s 
exercise of the option, employer so requested and paid up the policy 
in full. Five months after this premature retirement of decedent and 
the commencement of payments, decedent died. His widow’s annuity 
began immediately thereafter. Held, that at the time of the exercise 
of the option decedent had no right to annuity payments transferable 
within § 811 (c). Therefore the value of the annuity paid to his widow 
was not includible in his estate. 


Gift Tax; Factors Considered in Stock Valuation 





Warner v. Commissioner, U. S. Tax Court, 9 T. C. M. No. 22713 


Taxpayer transferred 20,000 shares of Warner Brothers common 
stock to trust for the benefit of her two daughters. In valuing the 
stock for gift tax purposes the court took into consideration the size 
of the gifts, the trust provisions, and the opinions of witnesses. 


Estate Tax; Value of Annuities Deducted from Includible 
Inter Vivos Trust 





Estate of Hill v. Commissioner, U. S. Tax Court, 15 T. C. No. 31 


Decedent had created an inter vivos in 1919, for the maintenance 
and support of his wife and daughter. Under the terms of the trust 
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both wife and daughter were to receive a specified monthly amount 
for life. Income earned in excess of these amounts was to be returned 
to decedent. Under various survivorship contingencies the trust prop- 
erty was to revert to decedent. In determining the amount of the 
trust corpus includible in decedent’s estate under § 811 (a), the value 
of the wife’s and daughter’s annuities were deducted from the aggregate 
value of the trust property at decedent’s death. 


Estate Taxes—Payments from Stock Exchange Fund to Widow 
Of Member Held Taxable Insurance 





Commissioner v. Treganowan, U. S. Court of Appeals, Second Circuit, 
183 Fed. (2d) 288 


Where widow of decedent, who was a member of the New York 
Stock Exchange, received $20,000 from fund established under con- 
stitution of the exchange requiring members to pay $15 to trustees 
upon admission to exchange and $15 upon the death of any member, 
payments received by widow were held to be life insurance in which 
decedent possessed incidents of ownership and therefore includible in 
decedent’s gross estate for estate tax purposes. 


Administration Expenses; Accounting for Inter Vivos Trust 





Estate of Haggart v. Commissioner, U. S. Court of Appeals, Third Circuit, 
No. 10131 


Decedent created an inter vivos trust which was includible in her 
gross estate under section 811 of the I. R. C. Held that expenses of an 
accounting of the trust required by Pennsylvania law after decedent’s 
death were proper deductions as expenses of administration of her estate. 


New York Estate Tax; Bequest to Fraternity Held Charitable 





Estate of Yates, N. Y. Surrogate’s Court, Chemung County, August 15, 1950 


Decedent bequeathed part of the income of his residuary estate to 
the “Sigma Nu Fraternity, Inc.” On the basis of testimony introduced 
that decedent had been interested in a charitable and educational 
council established by the fraternity, and that the bequest was for the 
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promotion of such foundation, the surrogate held that the gift was 
deductible from decedent’s gross estate as a charitable transfer under 


§ 249 (s) (3). 


Estate Tax; Assigned Musical Composition Rights Taxable in 
Gross Estate 





Estate of Rainger v. Commissioner, U. S. Court of Appeals (9th Cir.) 
Docket No. 12,419 


Decedent, a noted song composer wrote his songs for movie studios 
under contracts which reserved to him non-dramatic performing rights. 
These rights were assigned under agency contracts to The American 
Society of Composers, Authors, and Publishers. Held, the decedent 
owned a vested interest in these non-dramatic performing rights which 
passed to his widow on his death and were includible in his gross estate. 


Estate Tax: Gift of Seventy-Seven Year Old Donor Held Not in 
Contemplation of Death 





Beachy v. Commissioner, U. S. Tax Court, 15 T. C. No. 22 


Decedent established a trust in 1939 in favor of his two grand- 
children. At that time he was 77 years old but it was shown that he 
was active in business, spending six days a week and long hours at his 
office. It was shown, furthermore, that the trust in question was one 
of a series of gifts made over a period of years. Held that the trust 
was not includible as a transfer made in contemplation of death. 


Testamentary Provision for Funeral Expenses, Reasonableness of 
Claimed Deduction 





Estate of Filoon, Orphan’s Court, Pennsylvania, 66 Montg. Co. L. R. 172 


In her will decedent authorized the expenditure of $12,000 for her 
funeral expenses. The estate, however, spent over $26,000 for this pur- 
pose. It was held that the question of the reasonableness of the sum 
allowable as a deduction is within the discretion of the orphan’s court 


and it was declared that the direction in the will had no bearing on the 
question. 
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Estate Tax — Trust to Discharge Legal Obligation of Decedent 





Estate of Cooper v. Commissioner, U. S. District Court, Arkansas No. 1949 


Decedent, who died in 1943, created two identical trusts for his two 
minor sons in 1937. Under the trusts decedent had power, as sole 
trustee, until the beneficiaries reached 25 of (a) paying the income to 
the beneficiary or his legal guardian, or (b) applying the income for 
the maintenance and education of the beneficiary while a minor. Held 
that in the case of the son, who was over 21 on decedent’s death, that 
the payment of income was not in discharge of a legal obligation of 
decedent and therefore not includible in his gross estate. In the case 
of the son who was still a minor on decedent’s death, however, the trust 
was properly includible in the latter’s gross estate. 


Income Tax: Beneficiary of Trust Denied Deductions on Charitable 
Gifts from Trust in Excess of Individual Allowance 





Folk v. Commissioner, U. S. Tax Court, 15 T. C. No. 9 


Where under terms of trust, trustee was under a duty to pay the 
income in such amounts to such charitable institutions as taxpayer- 
beneficiary might direct, income of trust was taxable to taxpayer and 
actual contributions made were not deductible by trust, and were limited 
in their deduction by taxpayer to the amount allowable to him as an 
individual. 


California Inheritance Tax — Power of Appointment over 
Foreign Property Given by Nonresident Donor Taxable To Donee 





Estate of Newton, California Supreme Court, No. 20827 


Decedent who was a resident of California, exercised by will in 1943 
a power of appointment given to him under the will of his father, who 
was a New York domiciliary at the time of his death. The situs of 
the intangible property appointed by decedent was also New York. 
Specifically overruling Estate of Bowditch, 189 Cal. 377, 209 Pac. 282 
(1922), the court held the property was taxable in the estate of the 
decedent donee. 











A.B.A. Holds 


Diamond Anniversary Convention 


HE Diamond Anniversary 

Convention of the American 
Bankers Association was held at 
the Waldorf-Astoria, New York 
City, September 24-27. The Gen- 
eral Convention speakers were A. 
Lee M. Wiggins, Chairman of the 
Board, Atlantic Coast Line Rail- 
road; George E. Sokolsky, column- 
ist and radio commentator; Robert 
M. Hanes, Chief of Economic 
Cooperation Administration for 
Germany; and Dr. Marcus Nadler, 
Professor of Finance, New York 
University. 

At the First General Session the 
members paid tribute to John W. 
Snyder, Secretary of the Treasury, 
who was their guest of honor. Mr. 
Snyder was presented with an en- 
grossed and illuminated testimon- 
ial on behalf of the association 
by Mr. Shelton. 

James E. Shelton, president of 
the Security-First National Bank 
of Los Angeles, was elected presi- 
dent of the American Bankers 
Association to succeed F. Raymond 
Peterson, chairman of the First 
National Bank & Trust Co., of 
Paterson, N. J. 

C. Francis Cocke, president of 
the First National Exchange Bank, 
Roanoke, Virginia, was unanimous- 
ly nominated and elected to the 
vice-presidency of the A. B. A. 

Biographies of the new officers 
follow: 


James E. Shelton is a native of 
California, having been born at 
Colusa. He attended elementary 


school in Fresno, high school in 
San Jose, and was graduated from 
Stanford University in 1910 with 
the degree of A. B. In 1912, he 
was graduated from the Stanford 
Law School with the degree of 
J.D. 

Mr. Shelton practiced law in 
Los Angeles from 1912 to 1917 
and served as trust counsel for the 
Title Insurance & Trust Co. of 
Los Angeles from 1917 to 1919. 
He became assistant trust officer 
of the Security-First National Bank 
of Los Angeles in 1919. In 1920 
he became secretary of the bank, 
in 1921 vice-president and secre- 
tary, and in 1934 chairman of the 
executive committee. In 1946 he 
was elected president of the bank. 

Mr. Shelton has long been active 
in bankers’ affairs—in those of the 
California Bankers Association and 
in those of the Association of Re- 
serve City Bankers and the Amer- 
ican Bankers Association. 

He has been chairman of Group 
Five of the California Bankers 
Association and a member of the 
C. B. A.’s Executive Council. In 
1941-42 he was vice-president of 
the California Bankers Association, 
and in the year 1942-43 was presi- 
dent. For several years, he was a 
member of the Association’s Com- 
mittee On Legislation and Taxa- 
tion. 

Mr. Shelton was a member from 
1948 to 1949 of the board of 
trustees of the Banking Research 
Fund of the Association of Reserve 
City Bankers. 
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In the American Bankers Asso- 
ciation, Mr. Shelton has served as 
a member of the Federal Legisla- 
tive Council, and as State vice- 
president for California of the 
National Bank Division. He was 
a member of the A. B. A. Execu- 
tive Council for two terms—1943- 
45 and again in 1948-49. He was 
elected vice-president of the Asso- 
ciation at the annual convention 
in San Francisco, Calif., Nov. 2, 
1949. 

He was president of the Cali- 
fornia State Chamber of Com- 
merce in 1949-50. He is a past 


president of the Los Angeles Ro-' 


tary Club, the University Club of 
Los Angeles, and the Los Angeles 
Chamber of Commerce. He is a 
director of the Southern California 
Edison Co. and the Los Angeles 
Investment Co. 

Mr. Shelton is married and has 
three sons: James, Jr.; Thomas 
Calhoun, and Robert Calhoun. He 
makes his home in Los Angeles. 

C. Francis Cocke, who was elect- 
ed A. B. A. vice-president, is a 
native of Roanoke. He was gradu- 
ated from the University of Vir- 
ginia in 1908 and subsequently 
attended the University Law 
School. 

Mr. Cocke was admitted to the 
Virginia Bar in 1910 and later be- 
came a senior partner in the law 
firm of Cocke, Hazlegrove & Shack- 
elford. During World War I, he 
was a Second Lieutenant, Air Ser- 
vice Aeronautics, and in 1919 was 
elected the first Department Com- 
mander of the American Legion in 
Virginia. 

Mr. Cocke was elected vice- 
president and director of the First 
National Exchange Bank in 1927 
and was elevated to the presidency 


in 1938. He has held a number of 
offices in the Virginia Bankers 
Association, including the presi- 
dency in 1948-49. 

In the American Bankers Asso- 
ciation, Mr. Cocke has been a 
member of the Committee On Fed- 
eral Legislation since 1941 and has 
served as chairman of that com- 
mittee since 1946. He has been 
chairman of the Federal Legisla- 
tive Council since 1946. In 1949 
he was elected to a three-year term 
on the Association’s Executive 
Council. 


Outside the field of banking, Mr. 
Cocke is a director of a number of 
Virginia corporations and has been 
a member of the board of trustees 
of Hollins College since 1929 and 
president of the board since 1938. 
He is a member of the board of 
trustees of the Roanoke Hospital 
Association, chairman of the Roa- 
noke Community Fund, and a 
member of the Virginia Library 
Board. 

Mr. Cocke is married and has 
one daughter. 

Glenn L. Emmons, president of 
the First State Bank of Gallup, 
Gallup, New Mexico, was re-elect- 
ed treasurer of the A. B. A. This 
is Mr. Emmons’ second term as 
association treasurer. 


New Division Heads 


The following were named heads 
of the various A. B. A. divisions: 
National Bank Division, L. C. 
Bucher, president, Lincoln Nation- 
al Bank, Cincinnati, Ohio; Savings 
and Mortgage Division, William A. 
Reckman, president, Western Bank 
& Trust Company, Cincinnati, 
Ohio; State Bank Division, John Q. 
McAdams, president, Winters State 
Bank, Winters, Texas; Trust Divi- 





hi SP eA ROR Vk nc 





| 
| 
| 
| 








sion, Raymond H. Trott, president, 
Rhode Island Hospital Trust 
Company, Providence, Rhode Is- 
land; State Association Section, 
Ralph Fontaine, Executive Secre- 
tary, Kentucky Bankers Associa- 
tion, Louisville, Kentucky. 


Addresses 


In his address on the “Current 
National Scene,” Mr. Wiggins, a 
past president of the A. B. A., out- 
lined the problems of debt man- 
agement, new tax programs, and 
credit controls which now confront 
the government, Mr. Wiggins said 
in part: 

“Another and larger tax pro- 
gram is required to provide the 
balance of the revenue needed for 
the defense program. In addition 
to taxes for revenue, there is unan- 
imity of opinion that extra profits 
attributable to the military pro- 
gram should be diverted to the 
Treasury. There is also a consid- 
erable body of opinion which be- 
lieves that profits of corporations, 
as reflected by their rate of earn- 
ings during the past few years, are 
‘excessive’ and, if continued, a 
large share should go to the gov- 
ernment. 

“For the years 1946-49, inclusive, 
corporate earnings before taxes 
were more than five times as large 
as during the years 1936-39, in- 
clusive. Net income after taxes 
was more than four times as large 
in comparing these two periods. In 
some cases, indications are that 
corporate earnings in 1950 will be 
higher than for any one of the 
preceding years. 

“There is substantial justifica- 
tion for some of these large in- 
creases in corporate earnings, but 
total corporate income has reached 
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such proportions as to become a 
fair target for increased tax rev- 
enue. In formulating any addi- 
tional program to tax what the 
public may consider ‘excessive’ 
profits of corporations, the fact 
should not be overlooked that all 
corporations have not shared alike 
in increased income during the 
past four years. In 1949, for ex- 
ample, the ratio of net income to 
net assets of ‘leading manufactur- 
ing corporations’ averaged 13.8 
per cent. However, the average 
rate of return of various groups 
ranged from 3.3 per cent to as high 
as 30.8 per cent, and with an even 
greater variation between indivi- 
dual corporations. The average 
rate of return on net assets of 
corporations engaged in mining and 
trade averaged above 13 per cent 
in 1949, whereas the return to 
corporations engaged in finance 
and in service was 9.4 per cent; in 
public utilities, other than rail- 
roads, 8.7 per cent; and in the case 
of Class I railroads, 3.2 per cent. 
These figures reflect the difficulty 
of developing any equitable 
formula by which so-called ‘exces- 
sive’ corporate income might be 
taxed at a relatively high rate. 

“. . . Out of the increased pro- 
duction required for the enlarged 
defense program and out of the 
financing of the expenditures in- 
volved arise one of the most diffi- 
cult problems with which we are 
confronted; namely, the control of 
inflation. I regard the protection 
of the integrity of the value of the 
dollar as a primary obligation of 
the government, of banking, and 
of the public. The preservation of 
a sound dollar is essential to the 
accomplishment of all other ob- 
jectives. This constitutes the most 
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difficult area with which we have 
to deal, because here arise con- 
flicts with some of the basic 
springs of human action in which 
the self-interest of individualism 
expresses itself on every front. It 
is but natural that the individual 
should seek to increase his income 
through additional wages, that the 
farmer should try to increase his 
income through higher prices, and 
that the business man should want 
to increase his profits through 
wider margins of profit on the 
goods he sells. Government con- 
trols are distasteful to the Ameri- 
can people, and yet here is an area 
in which the objective of retaining 
inflationary forces cannot’ be 
achieved except through the stern 
hand of governmental control... .” 


George E. Sokolsky, whose ad- 
dress followed Mr. Wiggins’, dis- 
cussed the problem of “Face In 
The Orient.” In summary, Mr. 
Sokolsky said: 


“Our problem is this: We are 
fighting in Asia, and we shall have 
to fight in Europe, but, to me, Asia 
is infinitely more important than 
Europe, and it is more important 
because it is vaster and has more 
manpower, and more _ directly 
menaces us. We can win in 
Europe, but if we lose in Asia, 
Asia can conquer Europe with 
Russia’s aid, as it has done before, 
not once, but many times, in hu- 
man history. 

“The Roman Empire was con- 
quered by Asiatics. Genghis Khan 
was an Asiatic. The sultans of 
Turkey were Asiatics; the Mos- 
lem Turks were Asiatics. The 
Moors were Asiatics. Think of the 
roll they have played in European 
history. We have to face these 


people with ideas. We have to 
have beliefs. We cannot face these 
people with dollars. All the money 
and all the wealth of this country 
has not yet succeeded in convert- 
ing one man’s mind or one man’s 
spirit. The human race is not 
bribable by material things. We 
have to face the world with ideas, 
with beliefs, with assumptions. We 
have to stand for something more 
than force and power. 


“General McArthur, who is not 
only perhaps our greatest military 
mind, but the only one that I can 
think of quickly who knows any- 
thing at all about the Continent 
of Asia, and you can exclude those 
whom you like to exclude from the 
category, has invariably faced the 
people of Asia on an _ idealistic 
basis. He has invariably spoken 
to them in terms of ideas, in terms 
of beliefs, in terms of praise. 


“He has realized that the Asiatic 
mind and the Asiatic spirit has 
never been affected, never in 6,000 
years of history, by material things. 
The greatest ideal of an Asiatic, 
as expressed by Buddha, Gautama, 
was to retire from princedom and 
become a beggar. The Asiatic 
wants to know what is your belief, 
what is in your heart. He doesn’t 
care about automobiles or micro- 
phones. They have played no 
part in his life. What has played 
a great part in his life is a desire 
to understand the relations of man 
to man, of father to child, of citi- 
zen to state, of subject to ruler, of 
the individual to his God.” 


Speaking at the Second General 
Session, Robert M. Hanes, chief of 
Economic Co-operation Admini- 
stration for Germany, outlined the 
progress made in the rehabilitation 





covets 





ditinnscmartainain 


THE BANKING LAW JOURNAL 653 


of Western Europe. Speaking 
specifically of West Germany Mr. 
Hanes had this to say: 


“The time has passed tor the 
academic argument as to whether 
or not a rearmed West Germany 
would be dangerous. It does in- 
vite some dangers in the light of 
the past, and one could wish there 
were no necessity of raising the 
question at all. The rearming of 
East Germany, however, and the 
communist use of force in Korea 
also raises dangers which compel 
us to weigh other alternatives. 


“In my opinion, the Allies should 
immediately: 


“(1) Accept West Germany asa 
partner and withdraw from the 
control of German internal affairs 
as quickly as the Germans prove 
their dependability. 


“(2) Implement immediately 
the Foreign Ministers’ decision to 
increase the permitted production 
of raw steel and the production of 
cargo ships without restrictions for 
export. In my opinion, we should 
go further and lift all restrictions 
on cargo and passenger ships. 

“(3) Permit West Germany to 
form an increased police force for 
internal use to keep law and order 
so as to meet the declarations by 
the communists of subversive war- 
fare in the Western Zones. 


“(4) Increase the number of 
Allied divisions in Europe to give 
substance to their promises of de- 
fending Western Europe against 
aggression. The Allies have an- 
nounced this as their intention. 


(5) Insist on the creation of 
an army for the defense of Europe 


with enough manpower and equip- 
ment to stop any aggressor. 


“(6) Allow the West Germans 
to contribute a substantial num- 
ber of units to such an army. 


“(7) Organize German industry 
so that it can make its contribution 
to the defense effort. 


“(8) Continue to aid the West 
Germans in developing democratic 
government and _ institutions, for 
only a democratic state will stand 
firm agianst a communistic state. 


“The German people have been 
guilty of starting two aggressive, 
worldwide conflicts. For these 
acts, they deserve the condemna- 
tion of the world, which they have 
received. It is now time to liquid- 
ate the traces of this aggression in 
every form, and do everything pos- 
sible to prevent another.” 


The final address of the conven- 
tion was given by Dr. Marcus 
Nadler, Professor of Finance at 
New York University. Dr. Nad- 
ler gave the economic and political 
background out of which have 
evolved the present problems con- 
fronting banks. He said in part: 

si The problems confront- 
ing the commercial banks as a 
result of the rearmament program 
can best be understood in relation 
to the influence which the banks 
exercise on economic conditions. 
An increase in loans and invest- 
ments by the commercial banks— 
except in transactions with the 
Federal Reserve Banks—leads to 
an increase in the volume of de- 
posits and to expanded purchasing 
power. Furthermore, lending and 
investing policies of the commercial 
banks not only directly influence 
business conditions but have a 
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considerable influence on business 
psychology. Under present condi- 
tions, a material increase in the 
volume of bank deposits must be 
avoided. 

“As a result of the rearmament 
program and the expanded ex- 
penditures by the Federal Govern- 
ment, the banks may have to pur- 
chase additional government se- 
curities and meet an increased de- 
mand for credit from _ private 
sources, brought about partly by 
higher prices of commodities and 
partly by anticipatory buying and 
the accumulation of inventories. 
Already the volume of such loans 
has increased considerably. If the 
banks freely meet the requests of 
the government, as they will since 
they are the residual buyers of 
government obligations not ab- 
sorbed by ultimate investors, and 
at the same time freely meet all 
demands of their customers, the 
volume of deposits could increase 
quite considerably, thus supplying 
more fuel to the inflationary forces. 


“An inflationary trend can be 
much more dangerous now than 
was the case in 1941, partly be- 
cause the supply of liquid savings 
in the hands of the people is much 
larger than ever before and partly 
because, in contrast to 1941, there 
is very little unemployment and 
idle plant capacity. Furthermore, 
the people’s experience with the 
sharp postwar price rise has taught 
them that it is not always desirable 
or sound to postpone purchases. 
Thus, the problem that may con- 
front the banks in the not distant 
future will be that of formulating 
lending and investing policies to 
prevent a further rapid expansion 
in the volume of bank deposits.” 


Resolutions 

Following is the text of the reso- 
lution adopted at the final session: 

We recognize in this critical 
period the responsibility of the 
United States in the preservation 
of world peace and freedom. We 
pledge our full support to that 
objective. 

The present struggle against 
communistic imperialism is taking 
a new form and poses new prob- 
lems. Thus far, it is a different 
kind of conflict from the concen- 
trated all-out efforts of two world 
wars. This is a long-range conflict 
which may last for decades and 
calls for long-range policies, for a 
pace which can be maintained. It 
calls not alone for military strength 
but for that underlying economic 
and social strength basic to long- 
term military power. 

The first duty of the Govern- 
ment and the people is to produce 
more to fill the double need for 
arms and for a sound economy. 
But something more is required— 
we can meet the military needs 
only by spending less on other 
things. We must therefore pro- 
duce more, spend less, and save 
more. 

The primary economic danger 
we face is inflation which impairs 
the value of money. A sound dol- 
lar in which we and the people of 
other countries have confidence is 
an effective weapon against com- 
munism which we must not sacri- 
fice. The parallel danger is that 
regimentation, excessive controls, 
and too drastic taxation may en- 
danger the very freedoms and the 
economic strengths we seek to pre- 
serve. This would play directly 
into the hands of the communists. 
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We believe that inflation at this 
time is unnecessary. With com- 
mon-sense action by the Govern- 
ment and by the people, this coun- 
try has the resources to meet this 
emergency without either inflation 
or detailed regimentation of the 
economy. 


Some desirable steps have been 
taken to resist inflation and pre- 
serve the integrity of the dollar. 
One such step was the prompt 
passage by the Congress of an act 
for increased taxes. The second 
step is restraints on consumer 
credit and housing credit, and these 
will have the full support of mem- 
bers of this Association. 


Only a beginning has been made 
in resisting inflation, and further 
action is necessary on the part of 
national, state and local govern- 
ments, and on the part of the 
people themselves. 


The national Government should 
set an example by cutting back 
non-defense expenditures at least 
to the levels of 1948, which would 
mean a saving of about $6 billion 
a year. To avoid inflationary 
borrowing by the Government 
from the banks, the Treasury 
should seek to distribute the na- 
tional debt more widely among 
the people. The bankers of the 
nation again pledge their aid in the 
campaign for the sale of savings 
bonds. The Government can sell 
savings bonds to the people more 
readily and with better conscience 
when Government itself has taken 
more adequate measures to insure 
against the decline in the buying 
power of the dollar. 


In the area of monetary policy 
the principle should be clearly 


recognized that flexibility of in- 
terest rates is effective in influen- 
cing the volume of credit and the 
amount of savings. 


Courageous fiscal and monetary 
policies of these sorts would re- 
duce the need for direct controls 
and the need for such excessive 
taxation as would impair the long- 
range power of the country to pro- 
duce. 


In this anti-inflationary pro- 
gram, the people themselves have 
a duty both to encourage sound 
government policies and to manage 
their own affairs so that they will 
produce more, spend less, and save 
more. 


The foregoing principles apply 
to banking policies. Increased 
production will call for added 
uses of bank credit. The banks 
recognize their responsibility to 
avoid uses of credit which are un- 
necessary to the national effort and 
indeed would impair it through 
increasing pressure. 


It is our faith and belief that the 
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people of this country, working to- 
gether and with their government, 
have the resources, physical and 
moral, to meet this new emergency 
with courage, confidence, energy 
and self-control so that our way of 
life, with economic, political, and 
spiritual freedom, will demonstrate 
once more to the world that it is 
the best for human welfare. 

If we will do these things we 
shall weaken the power of com- 
munism to disturb the peace and 
freedom of the world. 


1951 Convention 


The 1951 Convention of the 
American Bankers Association will 
be held in Chicago, Illinois, from 
September 30 to October 3. 

The invitation to hold the 1951 
Convention in Chicago was ex- 
tended on behalf of the Chicago 
Clearing House by the Clearing 
House Committee, of which Mark 
A. Brown, president of the Harris 
Trust and Savings Bank, is chair- 
man. The chairman of the Execu- 
tive Committee for the Convention 
itself will be John J. Anton, vice- 
president of The First National 
Bank of Chicago. The vice-chair- 
man of the Committee will be Wil- 
liam H. Miller, vice-president of 
the City National Bank and Trust 
Co. 

Various Convention committees 
of Chicago bankers will be named 
later by the Clearing House. Ho- 
tel application forms will be sent 
to the A. B. A. members about 
March, 1951. “No applications 
will be accepted by the hotels di- 
rectly,” Mr. Shelton stated. Offi- 
cial reservation forms will be used, 
and they will be handled by the 
Chicago Hotel Committee after it 
has been organized. 


DIRECTOR 


By 
Clarence G. McDavitt, Jr. 


President and Chairman of the Board, 
Somerville National Bank, 
Somerville, Mass. 


There are at least 100,000 com- 
mercial bank directors in the United 
States. It has been established defi- 
nitely that a great majority of them 
do not appreciate their responsi- 
bilities as bank directors nor do they 
realize the risks they run. 


The author wrote this book to 
point out to his fellow directors 
how they may avoid trouble by 
directing their banks according to 
the rules. 


A valuable feature is the group 
of suggested forms in the back used 
to keep directors informed at their 
meetings of the bank’s condition 
and progress. 


Sent on approval to any bank or 
banker in the United States. 


$3 50 


Bankers Publishing Co. 


465 Main St. 
Cambridge 42, Mass. 
















Savings Banks and 
Equity Investment 


AVINGS banks are looking at 

common and preferred stocks 
as a possible field of investment. 
At the annual meeting of the 
Savings Banks Association of the 
State of New York, this topic 
was seriously explored. This look- 
see at the equity investment picture 
by the savings banks follows the 
lead of the New York State life in- 
surance companies, who already 
have indicated their intention of 
seeking statutory authority to hold 
common stocks to the extent of 5 
per cent of their assets. 


The attention directed to stocks 
reflects the great economic changes 
that have profoundly affected the 
position of equity securities, as well 
as the investment of institutional 
and fiduciary funds. And while 
partial investment in equities can- 
not solve all investment policy 
problems -which confront savings 
banks, such a program could very 
well alleviate the income problem. 
In this connection, Alfred C. Mid- 
dlebrook, vice-president of the East 
River Savings Bank of New York 
City, effectively summarizes the 
major arguments supporting an ap- 
propriately limited equity invest- 
ment authority for savings banks 
as follows: 


“1. Relatively attractive yields in 
securities of investment quality; 
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maximum increase in yields with 
minimum expansion of assets. 

“2. Wider diversification of in- 
vestment extending into fields of 
basic industry and business enter- 
prise from which the savings banks 
are now excluded, or in which in- 
vestments are possible only through 
low yield obligations. 

“3. Significant improvement in 
investment position of many equity 
securities during the last two or 
three decades. 

“4, Threatened shortage of ade- 
quate supply of debt investments 
reflecting probable contraction in 
volume of new mortgage loans and 
corporate bonds, together with a 
continued trend in the flow of sav- 
ings to institutions, of which invest- 
ments are restricted largely to debt 
securities; large scale internal fi- 
nancing of corporate capital re- 
quirements.” 

It may be recalled that, in 1949, 
Subdivision 21 of Section 25 of the 
New York State Banking Law was 
revised. This modification per- 
mitted a savings bank to invest an 
amount not in excess of its surplus 
fund in obligations otherwise in- 
eligible, and in obligations made 
eligible by statutes other than the 
Banking Law. Significance of this 
liberalization of the law, according 
to Mr. Middlebrook, lies in its 
recognition of the principle of 
limited prudent investment. Anda 
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logical and appropriate extension of 
this principle, he maintains, would 
be a further amendment to Sub- 
division 21. Such amendment 
should authorize investment in 
shares of domestic corporations (in- 
cluding bank and insurance com- 
pany shares), shares of a mutual 
investment trust, or participations 
in a common trust fund operated 
for the benefit of the savings banks. 


Modification of the Banking Law 
is also supported by William H. 
Harder, vice-president of the Buf- 
falo Savings Bank. Mr. Harder 
notes that very little has been done 
so far to shift a larger part of the 
stream of savings away from the 
bond market and into equities. The 
whole picture, he declares, suggests 
the advisability of diverting a cer- 
tain amount of institutional savings 
money into the equity market—a 
procedure which would help main- 
tain a healthy balance in the capital 
structure of American industry. An 
extension of the area of savings 
bank investments to include equi- 
ties, he points out, would be of 
benefit both to depositors and to 
the community. 

One compelling factor which 
directs the savings banks toward 
the equity field is the wide dis- 
parity in yields between bonds and 
stocks. The spread between the 
two was equivalent to 48 per cent 
of the bond yield during the ’30s, 
and has now increased to about 130 
per cent. Clearly illustrated, there- 
fore, is the need for complete flexi- 
bility on the part of the savings 
banks in the choice of investment 
securities — that is, if they are to 
give their depositors the best possi- 
ble treatment in a rapidly changing 
and dynamic economy. Here, Mr. 


Harder crystallizes the situation by 
assuming a hypothetical savings 
bank portfolio of $100 million. 
Composed of $98 million in Govern- 
ments at a yield of 2.40 per cent 
and only $2 million in equities at 6 
per cent, it would produce more in- 
come than a portfolio consisting of 
$80 million Governments at the 
2.40 per cent yield and $20 million 
of prime corporate bonds at 2.70 
per cent. And from the standpoint 
of safety of principal, it is note- 
worthy that a 10 per cent fluctua- 
tion in the market value of the $20 
million prime bonds would equal a 
100 per cent fluctuation in the $2 
million of equities. 


Savings bank investment in 
equity securities is not entirely new, 
although such investment has 
largely been confined to commercial 
bank shares. For example, the New 
England states have permitted sav- 
ings bank investment in bank 
stocks, although such investment, 
naturally enough, has been subject 
to varying restrictions in the dif- 
ferent states. More recently, effec- 
tive this past July, Massachusetts 
Banking Law was amended to per- 
mit investment in shares of certain 
commercial banks located outside 
the Commonwealth of Massachu- 
setts. This action supplemented the 
authorization of many years’ stand- 
ing to hold shares of local banks. 

Mutual savings banks operate in 
seventeen states and, in ten of 
these, banks are authorized by law 
to hold stocks. However, in only 
seven of such ten is the authority 
exercised. And in this connection, 
it is interesting to note, Massachu- 
setts and Connecticut accounted 
for 71.9 per cent of the total book 
value of all stocks held by mutual 
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savings banks as of the last year- 
end. All mutual savings banks, as 
of December 31, 1949, owned stock 
investments in total book value of 
$153 million, of which $138 million, 
or 90 per cent, consisted of com- 
mercial bank shares. 

A relatively recent development 
is the 1949 amendment to the New 
Hampshire Banking Law which 
empowers savings banks, subject to 
prescribed restrictions, to invest in 
shares of mutual investment trusts 
to the extent of 5 per cent of de- 
posit liability. Also worthy of com- 
ment is the fact that savings banks 
in New Hampshire hold a greater 
diversity of equity securities than is 
the case in any of the other mutual 
savings bank states. At the 1949 
year-end, New Hampshire savings 
banks held bank shares in the 
amount of $9.2 million; holdings of 
other stocks, including shares of 
railroad, public utility, indus- 
trial and insurance companies, 
amounted to $11.6 million. Total 
equity holdings of $20.8 million rep- 
resented 6.6 per cent of assets. 

Because of the feeling that some 
banks did not care to go into the 
equity market on their own, New 
Hampshire permitted its savings 
banks to purchase shares in certain 
eligible, existing investment trusts. 
These investment trusts have a 
loading or sales charge which aver- 
ages about 4 per cent on large pur- 
chases. This covers the expenses of 
the trusts’ sales organization as well 
as brokerage commissions. In addi- 
tion, about one-half of 1 per cent 
per annum is charged for servicing. 

In New York State, this ap- 
proach would involve heavy ex- 
penses. What this might mean to 
the savings banks in New York 
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State may be gathered from the 
fact that, as of June 30 of this year, 
their surplus and undivided profits 
amounted to almost $1.2 billion. 
And if such an amount were in- 
vested in outstanding open-end in- 
vestment trust shares, observes Mr. 
Harder, the approximate 4 per cent 
loading charge would be in excess of 
$47 million; also, the annual charge 
of one-half of 1 per cent for servic- 
ing would be almost $6 million. 
These projected costs are compared 
by Mr. Harder to those of the 
Mutual Savings Banks’ Fund, 
which was established by the sav- 
ings banks for the purpose of insur- 
ing their deposits. Over a period of 
years, the average annual operating 
charge to the Fund was only $78,- 
000. 

Why not then, asks Mr. Harder, 
allow the Savings Banks Trust 
Company, with the co-operation of 
the savings banks bond men, to set 
up a mutual fund for the benefit 
and use of the savings banks? In 
this manner, the loading charge 
could be reduced to the amount of 
regular commissions paid to brokers 
and dealers. Furthermore, through 
this procedure, only a small fraction 
of the annual service charge would 
be necessary. As to the set-up of 
such a fund, it could be established 
either as an investment trust or as 
a common trust fund. And since 
the Savings Banks Trust Company 
is already in business, the formation 
of a common trust fund would ap- 
pear to require only a change in the 
trust law to permit each savings 
bank to place funds with the Trust 
Company in trust for investment in 
equities. On the other hand, if an 
investment trust approach were 
adopted, such could be established 
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under existing law by the Savings 
Banks Trust Company, but would 
be a separate entity. 


An advantage of the common 
trust is that data on income and 
valuation would be available only 
to the owners of the funds. Another 
advantage accrues from operation 
within an organization already set 
up. With respect to basic policies 
controlling the operation of a com- 
mon trust fund, these would be sub- 
ject to approval of the Board of 
Directors of the Savings Banks 
Trust Company. The common trust 
fund would also be subject to New 
York State Banking Department 
examination at regular intervals 
and, for this reason, might prove 
more acceptable to the Depart- 
ment. 

Besides achieving a sizable sav- 
ing in operating expense, Mr. 
Harder believes that the banks’ 
own mutual fund would allow bet- 
ter control in the choice of securi- 
ties suitable to the portfolio needs 
of savings banks. Available would 
be the investment knowledge and 
experience of the investment men 
of the savings banks, particularly 
those who had funds in trust. In 
connection with operations, a 
formula plan for timing of pur- 
chases and sales could be worked 
out; this would tend to make for 
maximum stability in times of high 
stock prices, but would adopt more 
lenient standards in periods of low 
share prices. However, the fund 
would he essentially an equity fund, 
and would use Government bonds 
and cash only to the extent neces- 
sary to provide for possible with- 
drawals from the fund. Each sav- 
ings bank, it is emphasized, would 
have complete freedom of choice as 


to the timing and the amount of its 
purchases and sales in the fund — 
subject to the possible exception 
that would prohibit any bank from 
investing in the fund for an amount 
more than 20 per cent of surplus 
and undivided profits in any one 
year. 

A not unfavorable attitude to the 
broad idea of equity investment 
may be gathered from the remarks 
of William A. Lyon, New York 
State Superintendent of Banks. At 
the Savings Banks Convention, 
however, Mr. Lyon voiced some 
doubt as to whether this was a 
propitious time for trying to obtain 
legislative sanction. One objection 
was that the experience with the 
wider power allowing bond pur- 
chases outside the legal list did not 
indicate that the authority to buy 
equities would be widely or sub- 
stantially used at this time; there- 
fore, it might be of no great help in 
compensating for the reduction in 
mortgage volume. Another serious 
question is whether the entry into 
this new field might not compli- 
cate the problem of controlling in- 
flationary tendencies. “If the power 
would not be used by savings banks 
at this time,” states Mr. Lyon, 
“there is no practical advantage in 
seeking it. If the power should be 
heavily used, it seems to me that it 
would stimulate speculation by 
others in a market which is usually 
one of the more sensitive parts of 
the inflationary picture.” But once 
the reservations about its bearing 
on inflationary control are elimi- 
nated, he concedes, and under suit- 
able limitations, “equities may well 
afford a satisfactory investment 
outlet for a moderate amount of 
savings bank funds.” 
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NEW - completely revised 1949 edition! 





ENCYCLOPEDIA OF 
BANKING AND FINANCE 


By Glenn G. Munn 


Completely Revised By 
F. L. GARCIA 


Registered Investment Adviser, registered with the Securities 
and Exchange Commission under the Investment Advisers 
Act of 1940; member, New York Society of Security Ana- 
lysts; financial writer; author, “How to Analyze a Bank 
Statement”; 18 years of diversified experience in banking 
and security analysis and investment counsel. 


ERE, in one compact volume, 

is the gist of hundreds of books 
on every phase of banking and 
finance. In authoritative, quick 
reference form, it offers busy bank- 
ers and financial executives just 
the information they need to an- 
swer the questions that arise in 
their daily work. 

The book contains a tremendous 
amount of organized information: 
clear explanations of over 3,500 
subjects; resumes of banking laws; 
and discussions of every topic con- 
cerned with banking and finance. 


It answers hundreds of 
questions like these: 


What was the debt of the Federal 
Government for each year from 
1789? 

What is the difference between guar- 
anteed and preferred stock? 

At what times has the United 
States abandoned the gold stand- 
ard? 

How does deposit insurance work? 

What was the national income in 
any given year? 

Can a “stop” be placed on the trans- 
fer of a stock? 

How long does it take money to 


pound interest? At 4 per cent? 


Completely Revised 

For years this book has been the 
standard reference work in its field. 
In previous editions thousands of 
copies have been sold. This new 
edition discusses scores of new sub- 
jects, and elaborates or revises 
those which have already appeared. 


Convenient Arrangement 


The Encyclopedia is arranged 
alphabetically by subject, thus 
providing an automatic index. 
Cross-referencing is widely em- 
ployed. The reader is therefore 
assured of having access to all 
phases of the subject—and in a 
minimum of time. 

Everyone connected with bank- 
ing or finance will find this book 
an indispensable working tool. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send me a copy of Encyclopedia of Banking 
and Finance. If it meets with my approval 
I will mail you $12.00 within five days. Other- 
wise I may return it within five days and pay 


double itself at 6 per cent com- | nothing. 
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Stock Exchange available in less 
than 100-share lots? 


Dancine 1s EAsY—once you learn what steps to take. 
The same holds true for saving money for the future. 


It will take approximately two minutes to find out how you 
can invest in either one of the two automatic plans offered by 
U. S. Savings Bonds. . 


Inquire at your place of business about the Payroll Savings 
Plan. Learn how easy it is to put aside savings for Bonds right 
from your paycheck. 


Or, if you have a checking account, ask at your bank. They'll 
explain all about the Bond-A-Month Plan, in which you use your 
checking account as a means for investing in U. S. Savings Bonds, 


Both are simple, and call for no effort on your part. Both add 


up to the same thing—money to live on in the future. 


So start finding out about them. Remember, it takes only two 
minutes today to learn how you can make your tomorrows a 
lot more carefree! 


Cuitimat, saving is Aun) baing—US. Saving Bonds 


&) Contributed by this magazine in co-operation with the Magazine Publishers 


of America as a public service. 
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